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CURRENT EVENTS. 





Aw Enoutsay Court or CrmmInAL APPEAL.— 
It seems that there is likely to be a court of 


Criminal Appeal established in England be- | 


fore long. The barbarous state of the Eng- 
lish law, which refuses new trials in every 
criminal case and remands an innocent per- 
son who has been unjustly convicted to the 
remedy of a pardon by the Home Secretary, 
has often been adverted to. The question 
was called up on March 31, in the House of 
Commons, and Mr. Hopwood made a strong 
speech in favor of such a measure. He was fol- 
lowed by Sir William Harcourt, the home 
Secretary, who, differing with him on many 
points, argreed with his view that it was de- 
sirable to establish such a court. In conclu- 
sion he said: ‘‘I am happy to think that in 
this country crime of a serious character is 
rapidly decreasing. That is one of the most 
satisfactory features of the time. The sen- 
tences of penal servitude are less than one- 
half what they used to be some years ago. 
There is, I think, a disposition on the part of 
those who administer the criminal law to mit- 
igate its severity. I believe that the time has 
arrived when it may be more considerably 
done—when the sentences may be less severe 
and less protracted with equal security to life 
and property in this country. I have never 
failed to express that opinion, and upon 
proper occasions I always like to act upon it. 
My honored and learned friend has referred 
to many cases in which men were condemned 
to death, and the sentences afterwards com- 
muted, and has rather illogically concluded 
either that the men deserved to die or that 
they ought to be released as innocent. That 
is not so. A doubt may have arisen, and in 
no case of doubt will a Secretary of State al- 
low the sentence of death to be executed.”’ 





——~—- 


PROSECUTING ATTORNEYS WHO DO NOT PROs- 
EcuTE.—The Boston Advertiser recently had a 
long editorial, full of statistics, arraigning the 
District Attorney for Suffolk county, Massa- 


Vol. 20—No. 24. 





 chusetts, for dereliction of duty in failing to 


prosecute violators of the liquor law. It 
makes out a very strong prima facie case 
against the official in question, and then it 
addresses its attention to the remedy. The 
remedy, which it proposes, is to have prose- 
cuting officers appointed for good behavior, 
just as the judges in that State are appointed, 
whereby they will not depend for their places 
upon the circumstances which surround party 
nominations and popular elections, in which 
the liquor interest plays so great a part. 
This is one remedy; but there is another 


| remedy which can be more quickly applied, 


and that is to prosecute such officers by quo 
warranto or other appropriate proceeding 
given by law in their State, and remove them 
from office in disgrace, as they deserve to be 
removed. ‘The Supreme Court of Kansas has 
lately set an excellent precedent for this 
course of proceeding.' The prosecuting at- 
torney of Saline county, Kansas, appears to 
have been elected to that important office, 
not for the purpose of enforcing the liquor 
law of that State in his county, but for the 
purpose of not enforcing it; and he did not 
enforce it. He was thereupon proceeded 
against by a quo warranto in the Supreme 
Court, filed by the Attorney General. The 
case was tried by a jury. They found him 
guilty, and the Supreme Court pronounced 
judgment removing him from office. He tried 
to get relief in the Supreme Court of the 
United State, but that court found that there 
was no Federal question involved in the mat- 
ter, and therefore declined to help him.? In 
this matter, the Supreme Court. of Kansas has 
set a most excellent precedent. Whatever 
opinion this man or that man may have about 
the justice or propriety of a prohibitory liquor 
law, the prosecuting attorneys and judges in 
those States where such laws exist have no 
right to allow their official conduct to be in- 
fluenced by such opinions. ‘They have noth- 
ing to do with the policy of the law. It is 
their sworn duty to enforce it. A man who 
takes office, and who consequently takes an 
official oath to uphold the laws, having at the 
same time in his heart the purpose to prevent 
their enforcement, is morally a perjurer. 


! State of Kansas v. Foster, 32 Kan. 14. 
2 Foster v. State of Kansas, 32 Kan. 765, Appendix. 
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Tue PLEURO-PNEUMONIA AND INTER-STATE 
Commerce.—The pleuro-pneumonia, a conta- 
gious disease very destructive to horned cat- 
tle, recently broke out in Fulton, Callaway 
County, Missouri. There is reason to believe 
that the disease was ina small herd which 
was shipped from that place to Chicago, one 
of which was left on the way dead or alive 
somewhere in the State of Illinois. Upon this 
information, officially reported to him by Dr. 
N. H. Paaren, State veterinarian for the 
State of Illinois, the Governor of that State, 
on the 25th of April, in pursuance of § 4 of 
a statute of that State, enacted May 31, 1881, 
issued his proclamation prohibiting all rail- 
road or transportation companies from bring- 
ing cattle from the State of Missouri into the 
State of Illinois, ‘‘without, before shipping 
the same from the State of Missouri, they 
shall receive from the duly recognized veteri- 
nary authority in the State of Missouri a cer- 
tificate showing that the cattle shipped or 
transported are in healthy condition and have 
not been exposed to such disease for a period 
of 100 days next preceding the removal of 
such cattle from such State,’’ and further de- 
claring, in pursuance of the above named 
statute, that ‘‘any corporation or individual 
who shall transport, receive or convey such 
prohibited stock, shall be deemed guilty ofa 
misdemeanor and upon conviction thereof 
shall be fined not less than $1,000 nor more 
than $10,000 for each and every offense, and 
shall be liable for any and all damage or loss 
that may be sustained by any party or parties 
by reason of the importation or transporta- 
tion of such prohibited stock.’’ As soon as 
this proclamation was issued, the Governor 
of Missouri urged the Governor of Illinois to 
revoke the same, but this the latter declined 
to do. This circumstance is fruitful of sug- 
gestions. Many States have laws under which 
their authorities may establish quarantine reg- 
ulations against other States, both in respect 
of persons and animals. The establishing of 
such regulations may be the result of fear, 
surperinduced by false or erroneous reports 
and intensified by local jealousy. They may 
be wholly unnecessary. In nearly every case 
they are believed to be ineffectual. But they 
have the effect of greatly impeding com- 
merce and of injuring, not only the citizens 


of the State against which they are directed, 
but also the citizens of other States. 





The lesson which this teaches is,that the sub- 
ject of interstate commerce has become alto- 
gether too large a subject to be dealt with by 
the States. The same may be said of regula- 
tions designed to prevent the spread of conta- 
gious diseases, whether among men or animals. 
The whole subject ought to be committed to 
the exclusive control of the department of the 
interior, with ample powers, and with ample 
means for the execution of such powers. This 
is strongly illustrated by the way in which 
the German Government dealt, a few years 
ago, with the rinderpest. That contagious 
disease broke but among horned cattle ina 
certain district in Germany. The goverment 
immediately surrounded this district with a 
cordon of soldiers, across which no cattle were 
allowed to pass. Veterinary surgeons were 
sent into it, with authority to cause every in- 
fected or suspected animal to be killed. The 
animal, on being killed, was weighed, and 
and the owner received compensation from 
the government at so much per pound, irre- 
spective of the fact whether it was a blooded 
or an ordinary animal. By this prompt and 
vigorous action the disease was quickly 
stamped out in Germany, while in Holland and 
Belgium it made enormous ravages, causing 
enormous losses. Such a rigorous' measure 
in Missouri, would no doubt be ‘‘unconstitu- 
tional.’’ Besides, we have no soldiers with 
which such a cordon could be formed. The 
mean and communistic policy of our last two 
legislatures refused to appropriate a dollar 
for the support of the State militia, and 
the farming class, which may now suf- 
fer chiefly in consequence of the want 
of such a militia, is the very class which 
is responsible for this policy. We have too 
much constitutional law in Missouri and in 
many other States of the Union. Our written 
constitutions prove, in many cases, substan- 
tial impediments to good government. They 
restrict, to an extreme degree, the powers of 
every branch of government. ‘They put every 
official in a straight jacket, and prevent him 
in emergencies from taking the most neces- 
sary measures to promote the public safety. 
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NOTES OF RECENT DECISIONS. 





LIEN OF A JUDGMENT WHICH IS BARRED BY 
Loration.—One would suppose it too late 
in the day to debate such a question as 
whether a court of equity can enforce the 
lien of a judgment upon the judgment debt- 
or’s realty after the judgment itself is barred 
by the statute of limitations. But in the re- 
cent case of Hutcheson v. Grubbs,’ the Vir- 
ginia Court of Appeals was called upon to 
pass upon this very question. Of course the 
court decided it in the negative, holding also 
that it made no difference that the judgment 
was against a fiduciary. In this decision the 
decision of two other’ questions was necessa- 
rily involved: 1. That the lien of a judgment 
is merely an incident of the judgment, and 
when the lien dies the judgment dies. 2. 
That courts of equity are as much bound by 
the statutes of limitations as courts of law. 
One is surprised that the court should have 
felt bound to go into the history of the judg- 
ment lien in Virginia in order to decide such 
a question; and it should seem that, at most, 
the court might have dismissed it with its con- 
cluding observation, by Lewis, P., as follows: 
‘‘The legislature having thus carefully pre- 
scribed the time within which the remedies 
at law for the enforcement of a judgment may 
be resorted to, could it have intended to leave 
the remedy in point of time unlimited in a 
court of equity? From what has been said it 
is plain that to hold that it did, would be a most 
unreasonable construction, not warranted by 
the terms of the statute, and opposed to 
the manifest policy of the legislature. Surely 
if such an anomaly as the right to enforce an 
incident—namely, the lien—of the judgment 
after the judgment itself is ‘annihilated’ 
was contemplated, the intention would have 
been expressed in terms too plain to be mis- 
understood.’’ Upon the second point the 
court was almost as elaborate as upon the 
first. Lewis, P., said: ‘‘It is true ‘the lien 
of a judgment may always be enforced in a 
court of equity.’ But this language, fairly 
construed, would seem to imply nothing more 
than a purpose to confer jurisdiction on courts 
of equity to enforce the lien, whether the 
remedies at law are adequate or not.* More- 


39 Va. L. J. 178. 
$ Price v. Thrash, 30 Gratt. 515. 





over the lien, as we have seen, is a legal lien, 
and, upon the maxim that equity follows the 
law, the construction contended for by the 
appellee must be rejected. In Hovenden v. 
Lord Annesley,’ Lord Redesdale, in deliver- 
ing judgment, said: ‘I think courts’ of 
equity are bound to yield obedience to the 
statute of limitations upon all legal titles and 
legal demands, and cannot act contrary to 
the spirit of its provisions. I think the stat- 
ute must be taken virtually to include courts 
of equity; for when the legislature by stat- 
ute limited the proceedings at law in certain 
cases, and provided no express limitations 
for proceedings in equity, it must be taken to 
have contemplated that equity followed the 
law, and therefore it must be taken to have 
virtually enacted in the same cases a limita- 
tion for courts of equity also.’ In Rowe v. 
Bentley,’ Judge Burks, in delivering the opin- 
ion, said: ‘*The general rule undoubtedly is, 
that in the application of statutes of limita- 
tion, equity follows the law, and wherever a 
demand would be barred at law an equitable 
demand of like character will be barred in 
equity. The bar is applied by analogy, or, 
according to some authorities, by obedience 
to the statutory enactment; or, in other 
words, after a bar has been fixed by statute 
to the legal remedy, the remedy in a court of 
equity has, in analogous cases, been confined 
to the same period.’* Andin Cole’s Adm’r. 
v. Ballard,® Judge Fauntleroy, speaking for 
the court, said: ‘No principle is better es- 
tablished, or more uniformly acted on in 
courts of equity, than that in respect to stat- 
utes of limitations equity follows the law— 
that is to say, if a legal demand be asserted 
in equity, which at law is barred by statute, 
it is equally barred in a court of equity.’ ”’ 
We are sorry that the learned judge did not 
say squarely that courts of equity must apply 
the statutes of limitations in cases before 
them, because no count is above the law. 
The Supreme Court of Appeals of West Vir- 
ginia considered the same question, in an 
opinion still more elaborate, and decided it 
in the same way.’ 


52 Sch. & Lef. 607, 630 

6 29 Gratt. 756. 

7 Citing Choldmondely v. Clinton, 2 Jac. & Walk. 
1; Kane v. Bloodgood, 7 John. Chy. 90; 1 Call. 419, 428. 

878 Va. 139. 

* Werdenbaugh v. Reid, 20 W. Va. 588. 
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Demanp Notes—Vatip 1x Hanns oF Bona 
Fip—E PURCHASER WHEN GIVEN FOR OPTION 
Deats—REASONABLE TIME BEFORE DEEMED 
OVERDUE. In Mitchell v. Catchings, in 
the Circuit Court of the United States 
for the Eastern District of Missouri, it is held 
by Brewer, J., that a demand note given to 
secure a continuing option transaction, and 
not negotiated until twenty-three days after 
date, is negotiated within a reasonable time, 
and that the indorsee is a bona jide holder, 
without notice, though he knew that the par- 
ties to the note dealt in options, and suspect- 
ed, though he did not know, that the note 
had been given in an option transaction. The 
learned Judge says: ‘‘Twenty-three days 
elapsed between the making of the paper and 
the transfer. Is that such a length of time 
that the court is justified in presuming a de- 
mand, and holding that the paper was taken 
overdue? The books show it is a Mixed ques- 
tion of law and fact, as to what is a redsona- 
ble time within which demand must be made. 
In Daniels on Negotiable Instruments, quot- 
ing, I think, from Parsons on Notes and 
Bills, the author makes use of an expression 
something like this, that it is unquestionable 
that one day would not be a reasonable time, 
and that five years would be an unreasonable 
delay. Intermediate these times there is 
nothing settled, and each case must be left 
to be determined upon its own peculiar cir- 
cumstances. This note was given as secur- 
ity for continuing transactions. In the con- 
templation of the parties, it was not to be 
immediately paid. So the defendant says, 
and claims really a breach of contract on the 
part of the payees, in that they closed out his 
deals more speedily than they were warrant- 
ed. Hence, as between the parties, it being 
contemplated that it was to stand as security 
for a continuing transaction, and not as 
paper which was to be immediately collected 
and paid, it does not seem to me that the 
twenty-three days can be held to be an un- 
reasonable time. Counsel said in the argu- 
ment, (I do not know whether correctly or 
not, for I have not had time to examine) that 
no case can be found in the books in which 
any period less than thirty days has been 
held to be an unreasonable time. Applying 
the law, as thus laid down in the books, I 
cannot hold that the note was transferred af- 
ter due. The purchaser suspected that the 








note was given for one of these gambling 
contracts. He knew the parties from whom 
he purchased, and that they were engaged in 
that kind of business and so he says he was 
not blind, but suspected the nature of the 
transaction. Still, he knew nothing about it. 
He bought it in the regular course of busi- 
ness at his bank and paid his money for it. I 
have a strong feeling in reference to these 
transactions (purely gambling transactions— 
that is the long and short of it) ; and it is a sore 
temptation to ignore the law laid down by the 
Supreme Court, and say that the man who buys 
under such circumstances, does not buy as a 
bona fide purchaser. But the Supreme Court 
have held in several cases, and, of course, 
that must here be taken as settled law, that 
mere suspicions or negligence, do not inval- 
idate the purchase, or make the purchaser 
not a bona jide purchaser. There must be 
(and that is the language of the court) 
‘‘mala fides ;’’ and it could hardly be said 
there was mala fides in this case. The note 
on the face was all right; the plaintiff bought 
it in the regular course of business, and paid 
his money for it, paying full value; and 
while, from the knowledge that he possessed 
of the business in which the payees were en- 
gaged, he must have suspected, and did sus- 
pect, the origin of the note, yet he did not 
know it. -I am therefore reluctantly com- 
pelled to say that I cannot hold he was guil- 
ty of mala fides in purchasing the paper, and 
that, being a bona fide purchaser, he is enti- 
tled to recover.”’ 





Tue Viremia Tax Coupon Decision.—We 
regret that this decision is too long for publi- 
cation in full in our columns. We gave the 
syllabus of it in a former number,”, and 
our readers will remember that the syllabus 
itself, took up a page and a half of our 
small type. The more the decision is read, 
the less defensible it will seem from any 
sound stand-point of constitutional interpre- 
tation. It amounts to nothing more or less 
than an assertion of power in the Federal 
judiciary to compel the States of the Union 
specifically to perform their contracts, not di- 
rectly by actions against the States in their 


0 Ante, 417. 
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political or corporate name, but indirectly 
by actions against those officers of the States 
who yield the sole power of the States in re- 
spect of the performance of such contracts. 
In other words, the legislature of Virginia 
says to its tax collectors: ‘‘You shall not re- 
ceive certain coupons of the bonds of the 
State of Virginia, in payment of taxes.’’ 
The Federal Courts say to the same officers: 
‘‘You shall,’’ and enforce their dictum by 
compulsory process against such officers. 
And we are told by five lawyers that this is 
not asuit against the State of Virginia, and 
that the jurisdiction which the Eleventh 
Amendment of the Constitution prohibits the 
Federal courts from exercising directly, they 
can exercise indirectly and evasively. In 
support of this proposition, a great mass of 
learning has been accumulated; but all the 
learning which can be gathered from all the 
musty tomes in the Congressional Library, 
cannot make words mean what they do not 
mean, or overthrow a single canon of com- 
mon-sense. The opinion of the majority 
would be the law if it were not for the Elev- 
enth Amendment, and it is the law if they 
have the power to abolish that amendment. 
Sponge that out of the Constitution, and their 
opinion is law, and very sound law. But that 
was put into the*Constitution subsequently to 
the clause of the original instrument which 
says that no State shall pass a law impairing 
the obligation of contracts; and it therefore 
stands as a distinct limitation upon any power 
which the Federal judiciary may have origin- 
ally possessed by virtue of that clause, of 
abrogating those laws of the States which do 
impair the obligation of contracts made by 
the States themselves, and of compelling the 
States to perform such contracts. Mr. Jus- 
tice Bradley, in the dissenting opinion of the 
minority, has shown this in an argument 
which remains unanswered and unanswerable. 
He said: 


“The counsel for the bondholders press upon our 
attention that provision of the Constitution which de- 
clares that no State shall pass any law impairing the 
obligation of a contract, and insist that the laws passed 
by the legislature of Virginia forbidding the receipt of 
coupons for taxes, since the passage of the act of 1871 
by which they were made receivable, are unconstitu- 
al and absolutely void, and that no officer or tax col- 
lector of the State is bound to regard, but, on the con- 
trary, each is bound to disregard them. So that we 
have one provision of the Constitution set up against 
the other, and are asked to enforce that relating to 
contracts by regarding the individual officers as the 





the real parties proceeded against, and ignoring the 
fact that, in the matter of receiving coupons in pay- 
ment of taxes, the officers only represent the State. 
By this technical devise it is supposed that the eleventh 
amendment may be evaded. In our opinion this is not 
a sound or fair interpretation of the Constitution. If 
the contract clause and the eleventh amendment come 
into conflict, the latter has paramount force. It was 
adopted as an amendment to the Constitution, and op- 
erates as an amendment of every part of the Constitu- 
tion to which it is at any time found to be repugnant. 
Every amendment of a law or Constitution revokes, 
alters, or adds something. Itis the last declared will 
of the law-maker, and has paramount force and effect. 
The States became dissatisfied with certain parts of the 
Constitution as construed by the courts, whereby, in a 
manner not anticipated, they were subjected to be 
dragged into court like a common delinquent at the 
suit of individuals. They demanded that this should 
be changed, and it was changed by the eleventh amend- 
ment. The language of the Constitution was not 
changed, but it became subject and subordinate to the 
paramount declaration of the amendment. The Con- 
stitution still declares that no State shall pass any law 
impairing the obligation of a contract; but the effect 
of the amendment is that, even if a State should pass 
a law impairing the validity of its own contract, no re- 
dress can be had for the enforcement thereof against 
the State in the Federal courts. In other words, in 
consequence of the amendment, no State can be co- 
erced into a fulfillment of its contracts or other obli- 
gations to individuals by the instrumentality of the 
Federal judicary. It is true, it cannot proceed against 
them contrary to its contract; but, on the other hand, 
it cannot be proceeded against on its contract. All 
those who deal witha State have full notice of this 
fundamental condition. They know, or are bound to 
know, that they must depend upon the faith of the 
State for the performance of its contracts, just as if no 
Federal Constitution existed, and cannot resort to 
compulsion unless the State chooses to permit itself to 
be sued. Moreover, the eleventh amendment is not 
intended asa mere formula of words, to be slurred 
over by subtle methods of interpretation, so as to give 
it a literal compliance,without regarding its substantial 
meaning and purpose. It is a grave and solemn condi- 
tion, exacted by sovereign States, for the purpose of 
preserving and vindicating their sovereign right to deal 
with their creditors and others propounding claims 
against them, according to their own views of what 
may be required by public faith and the necessities of 
the body politic. We have no right, if we were dis- 
posed, to fritter away the substance of this solemn 
stipulation by any neat and skillful manipulation of its 
words. Weare bound to give it its full and substan- 
tial meaning and effect. It is only thus that all public 
instruments should be construed.” 


We are glad that he used the words ‘‘slurred 
over’ and ‘‘fritter away.’’ Language too 
severe cannot be used to characterize such a 
decision. There have always been two op- 
posing schools of constitutional interpreta- 
tion in the Supreme Court of the United 
States: the school of strict construction and 
the school of liberal construction. But in 
former times the most liberal of the liberal 
school were accustomed to keep somewhere 
within the possible limits of the instrument 
itself. But this decision overleaps all bounds 
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and places the sovereign states of the Union, 
whose governments are chosen by free elec- 
tors, and are responsive to the will of such 
electors, at the feet of a judicial body ap- 
pointed by the President of the United States 
for life and responsible only toa court of 
impeachment. The steady encroachments of 
that body upon the powers of the States, are 
matters of every day observation and every 
day concern; and we might as well now call 
a halt, and face the question whether the 
Federal courts are to exercise a general su- 
perintending jurisdiction over the State gov- 
ernments. That they have exercised such a 
jurisdiction again and again within the last 
twenty years, is a matter of history and of 
common knowledge. They have exercised it 
until such a confusion of legal principles has 
grown up in the minds of some of the judges 
of these courts that they have come to look 
upon the laws of the States very much as 
judges of the common law were wont to look 
upon the byelaws of corporations,—to be en- 
forced only when deemed reasonable. As 
we shall point out hereafter, the legislation 
of the States has been overturned by the 
Federal Circuit and District judges in the 
most important matters, and their loose dis- 
cretion substituted in place of the same. 








REAL\ESTATE BROKER’S COMPEN- 
SATION. 





I. Generally. 

II. Right of Principal to Sell and of Broker to Pur- 
chase. 

III. When the Broker Earns his Compensation, De- 
fences. 


I. Generally.—If there be no agreement 
expressly fixing the amount of compensation 
to be paid a real estate broker the law allows 
him a reasonable or customary commission.! 
The amount to be paid him may be a per cent- 
age of the sum realized on the sale of the 
property, a specific sum fixed without regard 
to the price realized, or all that is paid by 
the purchaser over a given sum. In the last 
instance, the broker will be entitled to all of 
the excess however large it may happen to 
be.? 


1 Potts v. Auchternacht, 93 Pa. St. 188; Arrington v 
Cary, 5 Bax. 611. é 
2 Morgan v. Elford, 4 Ch. Div. 352. 





Il. Right of Principal to Sell and of Broker 
to Purchase.—The land-owner may give the 
broker an exclusive right to sell during a spec- 
ified time. But ordinarily one who has em- 
ployed a broker can himself sell-the property 
to a purchaser whom he has procured without 
the aid of the broker,’ especially where the 
owner reserves a right so to do. 

The right of a broker to buy presents a 
somewhat different question. A person can- 
not at the same time be agent to sell and 
purchaser. But there appears to be no good 
reason why a broker may not go to his prin- 
cipal and frankly make propositions of pur- 
chase for himself. No doubt a court would 
closely scrutinize a contract of sale be- 
tween a broker and his principal but if 
openly, fairly made, it would probably be 
upheld. But would the broker be en- 
titled to commissions on the sale the same as 
if he had found a third person to buy? This 
question was asked ina case in Wisconsin, 
wherein it was decided that where a broker 
is to be paid a commission upon finding a 
purchaser at a certain stipulated price, and 
then (with the knowledge of the vendor) be- 
comes the purchaser himself, either alone or 
jointly with another, or where he is to be paid 
a commission upon producing a purchaser 
ready and willing to buy at such a price as 
may be agreed upon between the parties when 
brought together, and then himself (with the 
knowledge of the vendor) becomes the pur- 
chaser either alone or jointly with another, then 
in either case, he isnot entitled to commission 
unless it was the understanding between him 
and the vendor at the time of the sale that he 
should be entitled to it.° 

Ill. When the Broker Earns his Com- 
pensation Defences. — In order to en- 
title a broker to recover compensation 
for his services two things must ap- 
pear: 1. That he was employed to make 
the sale; 2. That in pursuance of his em- 
ployment he found a purchaser in a situation 
ready, able, and willing to complete the pur- 
chase on the terms specified. The broker in 


3 Wylie v. Marine Nat. Bk., 61N. Y. 416; Hungerford 
v. Hicks, 39 Conn. 259; Darrow v. Harlow, 21 Wis. 303. 

4 Dolan v. Scanlan, 57 Cal. 261. 

5 Stewart v. Mather, 32 Wis. 345. 

6 Dolan v. Scanlan, 57 Cal. 268; Middleton v. Findla, 
25 Cal. 76; Phelan v. Gardner, 43 Cal. 306; Coleman vy. 
Meade, 13 Bush, 358; Wylie v. Marine Nat. Bk. 61N. 
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order to earn his commissions must be the 
‘‘efficient, procuring’ cause of the sale.’ 
The whole of the services for which -he was 
engaged must have performed.* Nor can 
the broker maintain a claim for compensation 
if he has not discharged all the duties of his 
employment with care, skill and fidelity.’ 
Thus, he must not confound the principals 
property with his own.’ It is his duty also, to 
keep suitable accounts," nor can he recover 
his compensation if he embezzled his princi- 
pal’s funds, even though the sum due him 
exceed that embezzled.” Nor where he neg- 
ligently omits within a specified time to in- 
form the vendor that the proposed vendee 
refused to take the land because some taxes 
due upon it were unpaid.” 

Nor can the broker recover compensation 
where the services he renders are not within 
the ‘‘encompassment and drift’’ of his em- 
ployment as broker. So held with reference 
to services rendered in procuring a lawyer 
to draw the papers and supervise the sale. 

Instances where the services rendered, al- 
though within the scope of the broker’s em- 
ployment, did not amount fully to what he 
engaged to perform, for which reason he was 
not permitted to recover are the following: 
Defendant agreed to pay plaintiff $1500 pro- 
vided he effected a sale or obtained a cus- 
tomer who would pay $17,500 for the unsold 
territory of certain patents owned by defend- 
ant, and ten per cent. on any less sum which 
defendant might agree to take. Plaintiff had 
interviews with H. and S. which contributed 
to and were in part the procuring cause of 
their entering into a copartnership with de- 
fendant for the selling of rights and for the 


Y. 416; Tombs v. Alexander, 101 Mass. 255; Barnard v, 
Mormat, 3 Keyes, 203. 

7 Wylie v. Marine Nat. Bank, 61 N. Y. 416; McClure 
v. Paine, 49 N. Y. 561; Loyd v. Mathews, 51 N. Y. 124; 
Lyon v. Mitchell, 36 N. Y. 235; Briggs v. Rowe, 4 
Keyes, 424; Murray v. Curry, 7 Car. & P. 584; Wilkin- 
son v. Martin, 8 Car. & P. 5. 

8 Hammond v. Holliday, 1 C. & P. 384; Dalton v. 
Irving, 4 C. & P. 289; Broad v. Thomas, 7 Bing. 99. 

9 Danew v. Daverell, 3 Camp. 451; White v. Chap- 
man, 1 Stark. 113; Hurst v. Holding, 3 Taunt. 32; 
Dodge v. Tileston, 12 Pick. 328; Shaw v. Arden, 9 Bing. 
287; Hill v. Featherstonhaugh, 7 Bing. 569. 

1 Lupton v. White, 15 Ves. 432. 

ll White v. Lady Lincoln, 8 Ves. 363. 

2 Turner v. Robinson, 6 C. & P. 16. 

13 Fisher v. Dynes, 62 Ind. 348. 

4 Dolan v. Scanlan, 57 Cal. 267. See also Veazie vy. 
Parker, 72 Me. 443. 





use of the patented machinery in business 
operations, the firm agreeing to pay defend- 
ant $15,000 for his interest by paying him a 
certain percentage of the profits of the bus- 
iness until he received that sum. Held, not 
such performance as entitled the broker to his 
money.” <A broker was employed to procure 
a purchaser fora plantation at $130,000 of 
which $20,000 was to be paid in cash and the 
remainder in five equal annual instalments with 
interest. He found a purchaser who agreed 
to these terms but who, when the time came 
to make the trade, proposed that his wife 
should take his place as purchaser and pay in 
notes secured by mortgage. No satisfactory 
arrangement was proposed as to the $20,000 
cash. It was decided that the broker’ had 
not procured such a purchaser as he con- 
tracted to procure and hence, was entitled to 
no commissions.“ D informed H that O 
‘twould take the farm’’ at the price named 
and buy some of the chattels thereon, but 
added that he would ‘‘want some things put 
in the trade’’. It was decided that these 
terms varied from those offered by H, who 
consequently might thereafter sell to another 
without becoming liable to D.” Where the 
broker’s advertisement attracted a purchaser 
who made a contract of sale directly with 
the principal, the broker was not allowed to 
recover even his outlays." . 

There is aclear distinction to be borne in 
mind however between a buyer produced who 
is not such a purchaser as the broker con- 
tracted to furnish, and a buyer who is such a 
purchaser but who upon coming to negotia- 
tions with the principal is received by the 
latter with propositions different from those 
the broker was authorized to make. A prin- 
cipal cannot relieve himself from liability to 
compensate his broker of making a different 
contract with the intending buyer than that 
proposed to the broker, and then claiming 
that the broker has not furnished a purchaser 
willing to take the property according to the 
terms first proposed. If the vendor volunta- 
rily reduce the price of the property, or in- 
crease the quantity of it, or change the time 
or place of payment, he will still be liable for 


Fraser v. Wyckoff, 63 N. Y. 445. 
16 McGavock v. Woodlief, 20 How. 221. 
17 Darrow v. Harlow, 21 Wis. 302. 
18 Chariton v. Wood, 11 Heisk. 19. 
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commissions to his broker.'* The principal 
may voluntarily waive the contract or price 
first proposed by himself and accept a pur- 
chaser upon modified terms. He will, not- 
withstanding, be liable for commissions.” 
But where A promises to pay B a certain sum 
if he will produce a purchaser of his property 
at a specified price, the stipulation as to price 
is not waived by A’s selling at a less price to 
a person produced by B unless he does so 
with knowledge that such person is able and 
willing to pay the price stipulated for." Where 
the broker is employed to assist in making a 
trade of real estate, and does assist in effect- 
ing the trade, he will be entitled, to compen- 
sation agreed upon, even though the princi- 
pals changed their propositions with the pur- 
pose of dispensing with the broker’s services, 
where the broker received no notice.” It is 
the duty of a principal desiring to discharge 
a broker to give him notice,without which the 
principal continues liable to pay for what 
services may be rendered. After a broker 
has found a purchaser a revocation of his 
authority will be no defence to his action for 
commissions.” 

The broker does his duty when he brings 
the parties together, as before intimated ; itis 
not his duty to make contracts for them, or 
to construe, or interpret such contracts, or to 
furnish a lawyer to examine the abstract, 
draw the deeds, etc. The actual contracting 
is for the vendor and vendee to do. Therefore 
the commission is earned although these details 
are performed by the owner for himself. 
It is the bringing of the purchaser and seller 
together that earns the compensation.» Af- 
ter the contract is made between the vendor 
and vendee the broker is entitled to commis- 
sion although it is never performed.” If the 
broker was the procuring cause of the sale 
he is entitled to compensation even though 
the owner did not know of his efficiency when 
he sold out.” Soa broker leaving copies of 


19 Stewart v. Mather, 32 Wis. 344. 

2 Coleman v. Meade, 13 Bush. 358. 

21 McArthur v. Slawson, 53 Wis. 41. 

2 Bash v. Hill, 62 Ill. 216. 

% Stillman v. Mitchell, 2 Robertson, 523; Green v. 
Ballard, 108 E. C. L. 681. 

% Arrington v. Casey, 5 Bax. 611. 

% Barnard v. Monatt, 40 N. Y. 203; Higgins v. Moore, 
84 N. Y. 417. 

% Pearson v. Mason, 120 Mass. 53; Veazie v. Parker, 
72 Me. 445. 

2 Sussdorf v. Schmidt, 55 N. Y. 320. 


a written authority to procure a loan with 
several persons one of whom without the 
brokers knowledge lends the money is en- 
titled to his commission.” 

Where the service is begun and an im- 
portant part performed but the broker is 
prevented by some irresistible obstacle from 
completing it and is himself without fault he 
may demand a proportionate part of the com- 
pensation.” , 

Nor is it an answer to the broker’s claim 
for compensation, after he has found his em- 
ployer a vendee who makes a written contract 
for the sale of the property, that he could not 
make a good title and therefore was unable to 
carry out his contract.” Neither will the re- 
fusal of the employer to fulfil the contract 
avail him as a defense.*! And generally, the 
principal cannot relieve himself from liability 
by refusing to consummate the sale, or by 
any act of his own disabling him from per- 
formance.” 

In including this review of the authorities 
bearing upon the compensation of Real Es- 
tate Brokers it is proper to remark that where 
it is once established that a broker has ren- 
dered some service in promoting a sale the 
courts lean to such a construction of the 
broker’s contract as will give him some com- 
pensation for his services.® 


28 Derrickson v. Quimby, 14 Vroom, 3873. 

29 Read v. Rann, 10 B. & C. 488; Broad v. Thomas, 7 
Bing. 99: Hammond y. Holliday, 1 C. & P. 384; Martin 
y. Silliman, 53 N. Y. 615; but see Thomas vy. Lincoln, 
71 Ind. 41. 

38 Knapp v. Wallace, 41 N. Y. 477. 

31 Love v. Miller, 53 Ind. 294; Cooke v. Fiske, 12 
Gray, 491. 

% Bailey v. Chapman, 41 Mo. 536; Wentworth v. 
Luther, 21 Barb. 145; Kock v. Emmerling, 22 How. 69; 
Moses v. Bierling, 31 N. Y. 462. 

33 Stewart v. Mather, 32 Wis. 344. 








DUE PROCESS OF LAW. 





EX PARTE BELLER. 





District Court of Kansas, May 11,1885. 


The statute of Kansas, which requires a prosecuting 
attorney, upon information that any person has been 
violating the statute prohibiting the manufacture and 
sale of intoxicating drinks, to summon witnesses be- 
fore him, to take their examinations in writing, and to 
commit them to jail if they refuse to answer questions, 
is not due process of law. The reason is that it is 





a devolution of judicial power upon an officer who is 
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interested in prosecuting, and that it hence violates 
the maxim that no man shall be a judge in his own 
cause. 


Opinion by CROZIER, J. 

The petitioner complains that he is restrained 
of his liberty ‘‘without due process of law.” If 
that be the fact he should be discharged. 

The prohibition act (as it is commonly called) 
of 1885 provides, among other things, that if the 
county attorney shall be notified by an officer, or 
other person, of any violation thereof, he shall is- 
sue his subpcena for such persons as he shall have 
reason to believe have knowledge of such viola- 
tion, requiring them to appear before him and 
testify concerning the same. That such witnesses 
shall be sworn and their testimony shall be re- 
duced to writing and signed by them. That if 
they refuse to appear, or testify, or sign their tes- 
timony, they may be punished for contempt. If 
the testimony shall disclose the fact of a violation 
of the act, the testimony, together with a com- 
plaint, or information, verified by the county at- 
torney, shall be filed in some court of competent 
jurisdiction; whereupon a warrant shall issue 
directing the arrest of the person charged, and 
the seizure of all intoxicating liquors found in his 
possession, and a trial shall be had, etc. 

The county attorney is allowed twenty-five dol- 
lars upon each count upon which the accused shall 
be convicted; and ‘if he fail, or neglect, or refuse 
to faithfully perform his duty,** he is not only to 
be deprived of his office, but be fined and impris- 
oned also. If he ‘‘shall be unable, or shall neg- 
lect or refuse to enforce the provisions’ of the 
act, the attorney general is required to enforce it, 
and may appoint any persons he may see fit, who, 
without oath or bond, shall perform the duties re- 
quired of the county attorney; have the same 
powers, and be entitled to the same compensation. 

In pursuance of a notice and command from 
‘the committee of twelve’’-—whoever they may 
be-—the county attorney of this county issued his 
subpeena for several witnesses. among them the 
petitioner, to appear before him and testify con- 
cerning violations of the prohibition act. The pe- 
titioner did appear, but when asked by the county 
attorney what he knew about the manufacture and 
sale of beer by Brandon & Kirmeyer, of this city, 
refused to answer upon the alleged ground that 
his answer would tend to criminate himself, and 
that the county attorney had no lawful power to 
require him to answer. Whereupon the county 
attorney committed him to the county jail for 
contempt in refusing to answer; and this is the 
imprisonment from which he asks to be dis- 
charged. 

* Undeniably, the proceeding by and before the 
county attorney was not only in its nature, but in 
its very essence, a judicial proceeding; and upon 
the argument it was conceded to be such by the 
attorney-general. An examination of witnesses 
under oath; weighing their testimony to deter- 
mine what it proves; adjudging them to be in 





contempt for refusing to answer and committing 
them to prison accordingly, are exercises of judi- 
cial power, beyond question—Kilburn vy. Thomp- 
son, U. S. 103-168. 

The constitution provides that ‘‘The judicial 
power of this State shall be vested in a Supreme 
court, district courts, probate courts, justices of 
the peace, and such other courts, inferior to the 
Supreme Court, as may be provided by law.”’ It 
is contended by counsel for the petitioner, as I 
understand them, that, under this clause, no part 
of the judicial power of the State can be by the 
legislature, deposited elsewhere than in a court, 
and Iagree with them. But it does not follow 
that the tribunal must be called a court. [If it ex- 
ercises judicial functions it is, whatever it may be 
named, to that extent. a court. For example:— 
The board of county commissioners, for some 
purposes exercise judicial functions, and from 
their determination an appeal lies to the district 
court. The district court may refer a case and 
appoint a referee to try it whom the code of civil 
procedure clothes with all the power of the court 
for the purposes of the trial. An assignee under 
a voluntary assignment is authorized to examine 
and allow or reject claims against the assignor, 
and an appeal may be taken from his determina- 
tion. A notary public, in taking depositions in a 
pending cause, is, in a proper case, authorized to 
imprison for contempt; and other examples might 
be given. None of these tribunals, or persons, 
are called courts; but, to the extent of the judicial 
power conferred upon them.’they are courts in- 
ferior to the Supreme Court, within the meaning 
of the constitution. Upon no other theory of the 
constitution can the action of the legislature con- 
ferring judicial power upon them be upheld; and 
who, at this day, will have the hardihood to say it 
is not to be upheld? Ido not care to discuss the 
subject. 

But it is a very different proposition to say that 
the legislature may confer judicial powers upon 
the county attorney, tobe exerted in a criminal 
proceeding where he is the prosecutor. Nemo 
debet esse judex in propria sua causa. *“*No man 
can be a judge im his own case,”’ (and, certainly, 
to be effective, the disqualification must extend to 
his forensic representative) is a maxim as old 
as the law itself. The constitution provides that 
every person accused of crime shall be entitled to 
a trial by an impartial jury, but is silent as to the 
qualifications of the judge. Is it then to be said 
that the officer who has the sole control of the 
prosecution shall be the judge at any stage of the 
proceeding? Or, is it not rather to be said that the 
framers of the constitution considered it unneces- 
sary to formulate the proposition, conceded by 
enlightened mankind everywhere, that there must 
be an impartial judiciary for the administration of 
justice? Who doubts, or even makes a question, 
that it is a part of the unwritten law of this com- 
monwealth that any man, when called to answer 
in a judicial tribunal, has an absolute and unqual- 
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ified right to demand that it shall be before an 
impartial judge? Where is the man so void of all 
sense of naturai justice as to say nay? 

But the act does not simply name the county 
attorney as the examining magistrate, but his cu- 
pidity and his fears are appealed to as well. He 
is promised, in addition to his regular salary, a 
reward of twenty-five dollars for every instance in 
which he shall work out a conviction, and if he 
shall fail to faithfully not only pursue a delinquent 
after he shall be found, but to seek him in the first 
place, he shall be deprived of his office and other- 
wise ignominiously punished, and besides, if he be 
unable to enforce the act, the attorney general is 
to supersede him with somebody else who shall, 
presumably, be able by some means to enforce it. 
Is it to be presumed that the county attorney, or 
the person so to be appointed will rise so far above 
the ordinary level of common humanity as not to 
be influenced by such powerful stimulants? What 
would be thought of a statute that should make 
the prosecuting officer the examining magistrate 
in a case where an individual was suspected of 
murder, or arson, or other high crime? It would 
be greeted with a derisive and deprecatory scream, 
far exceeding that which went up in Massachu- 
setts upon the enactment of the fugitive slave law. 
I appealed unsuccessfully to the counsel for the 
State to point out or mention one instance in 
which such provisions in a statute as I have been 
considering were sustained by any court in any 
country. I believe none such can be found, and I 
have no ambition to be the first to inaugurate such 
an innovation. 

The highest courts have found it impossible to 
formulate in advance what would be *‘due process 
of law’’ in every case that might arise, but they 
do agree that a statute, the provisions of which 
would be in violation of the written or unwritten 
fundamental law of the land, would not be ‘‘due 
process of law,”’ however gigantic the evil sought 
to be remedied might be. 

In my opinion the powers attempted to be con- 
ferred upon the county attorney, and the attorney 
general and his appointees are not due process of 
law. 

Other questions were discussed on the argu- 
ment, but the conclusion at which I have arrived 
makes it unnecessary now to consider them. 

It can hardly be necessary forme to state that 
in what I have said about the attorney general and 
county attorney, I have no personal reference to 
the high minded and honorable gentlemen who 
now occupy those positions. 

The petitioner should be discharged. 


NoTE.—We print the above decision because of its 
novelty. We printed last week a decision of Mr. Dis- 
trict Judge Foster, of the United States Court for the 
District of Kansas, upon the same question, that is, so 
far as itis a Federal question. An opinion of Judge 
Crozier is entitled to more weight than the opinions 
of nisi prius judges are usually entitled to, from the 
fact that he was formerly a judge of the Supreme Court 





of Kansas. Notwithstanding the respect due to his 
opinion, we can see no constitutional ground upon 
which it can be upheld. The substance of itis that 
the statute in question is not due process of law be- 
cause it violates the maxim “‘nemo debet esse judex in 
propria sua causa;’’ and he challenged counsel for the 
State to produce a decision which would uphold such 
a statute. Certainly they could not produce such a de- 
cision, because this is probably the first statute of the 
kind. But they might well have challenged the judge 
to produce a decision to the effect that a statute which 
makes a man a judge in his own cause is unconstitu- 
tional. If that were the law, it would entirely strike 
down the power of a judge sitting in court to punish 
contempts of his own dignity and authority; for in 
whatever manner casuistry may have glossed over the 
matter, a judge when so sitting is, in the most delicate 
personal sense, a judge in his own cause. And yet the 
power of a judge so to sit has been uniformly upheld; 
and, so faras we know, it has never been held that 
such a proceeding is not due process of law. Another 
instance is that of the military judge advocate. He is 
at once a judge and the prosecuting officer for the 
government. He does not, it is true, vote as a 
member of the court upon the main question of 
guilty or not guilty, or upon any other ques- 
tion which may arise in the prosecution; but he 
is bound to advise the court as a judge upon 
questions of law when called upon to do so. 
And yet no one would now contend that a person in 
the military service, tried by a court martial for an of- 
fense denounced by the articles of war, and sentenced 
to undergo the punishment there prescribed, is not 
tried by due process of law. There are other cases 
where, ex necessitate, judges are bound to sit in causes 
in which they are interested, as where no other judge 
is competent to sit. In such cases the decision of such 
a judge is not only due process of law in a constitu- 
tional sense, and hence valid when attacked collater- 
ally; but it is not reversible on error by reason of his 
so sitting. If, then, this is permitted, out of necessity; 
who is to judge of the necessity? We answer, the 
legislature. It is a question of expediency for the de- 
cision of that branch of the government. That ques- 
tion is not a legal question, and with it we have noth- 
ing todo. We would merely add that, in cases which 
may arise under the Kansas statute, the danger of op- 
pression appears small when it is considered that 
there, as in every other case of a summary commit- 
ment of a witness, the writ of habeas corpusjis open to 
him. If he is committed for not answering a question, 
the answer of which would subject him to 4 criminal 
prosecution, the writ of habeas corpus isa prompt and 
efficient remedy. No doubt an action for false impris- 
onment would also lie against the county attorney for 
an illegal exercise of this power. Such actions have 
been constantly sustained in England against inferior 
magistrates, the principle being that when such a 
magistrate exceeds the power conferred upon him by 
law, he is not a judge but a trespasser. 





CONSOLIDATION OF RAILWAY CORPORA- 
TIONS. ; 


HILL v. NISBET.* 








Supreme Court of Indiana, Feb. 21, 1885. 


1. RAtLroaps—Con olidation— Buying Stock in 
other Companies—U.tra Vires.—A railroad company, 


*S. c., 100 Ind. 341 (Adv. Sheets). 
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having power to consolidate with connecting or inter- 
secting lines, may, with a view to accomplishing such 
consolidation, purchase the stock of such other roads. 





2. Purchasing Directors cannot Question 
Purchase.—Persons who constituted a majority of the 
directors of the purchasing corporation, when such 
purchase of stock was made, cannot be heard in equity 
to question the validity of such purchase. 


3. Transfer of Stock—Sureties—Indemnity. 
—A railroad company, merely organized, but without 
means or credit, purchased stock of another company, 
giving its note therefor with sureties, the stock pur- 
chased being held by one of thesureties for indemnity. 
It failed to pay its note at maturity, and its stockhold- 
ers prevented the making of assessments or calls upon 
themselves to provide afund for such payment, the 
stock purchased then being of less value than was 
supposed when the purchase was made. Thereupon 
an arrangement was made by the concurrence of the 
purchasing company and its sureties, some of whom 
were its directors, whereby an association of men, in- 
cluding said sureties, took in good faith, a transfer of 
the stock, paying therefor the notes which had been 
given for it. Held, that the transfer of the stock was 
not void, and equity would not interfere to set it aside 
at the instance of stockholders who had paid nothing 
upon their stock subscriptions. 


4, Forfeiture of Stock for Non-Payment of 
Calls—Notice.—The non-payment of calls upon sub- 
scriptions for capital stock, if notice of the calls and 
demand of payment be made, will, without other no- 
tice, warrant a forfeiture of the stock under § 3896, R. 
S. 1881. 











5. Practice— Pleading—Complaint— Amendment— 
Interrogatories.—W hen an amended complaint is filed, 
it supersedes not only the original complaint, but in- 
terrogatories filed with it, and in that case it is not 
error to refuse to require.more specific answers to 
such interrogatories. 


From the Vanderburgh Circuit Court. 

A. P. Hovey, G. V. Menzies, and R. A. Hill, for 
appellants; A. Iglehart, S. Vance, C. Denby and 
D. B. Kumler for appellees. 

MITCHELL, J., after giving a detailed statement 
of the facts, which is here omitted, stated the 
case and delivered the opinion of the court, as 

, follows :— 

The questions necessary to a proper determina- 
tion of the case may all be comprehended under 
the following statement : 

1. Was the purchase of the $244,000 of the stock 
of the Cincinnati, Rockport and Southwestern 
Railway Company, by the Evansville Local Trade 
Railroad Company, ultra vires? and, if it was, are 
the appellees in a situation to assert that fact? 

2. If the Evansville Local Trade Railroad Com- 
pany, by the purchase of the stock in the manner 
and under the circumstances set out, acquired in 
it a right, either legal or equitable, was the sale 
of it by Nisbet and his associates, to Bennett and 
his associates, under the circumstances and on 
account of their relations to the Local Trade Co., 
absolutely void, or only voidable? and, 

3. If it was voidable only, do the facts presented 
in the whole record, show such equities in favor of 















the appellants, and such injury to them, as entitle 
them to a decree of the court avoiding it? 

There are several collateral questions more or 
less involved, but the settlement of the controver- 
sy between the parties will depend upon the con- 
clusions which shall be reached upon the ques- 
tions stated. 


The Evansville Local Trade Railroad Company 
was organized under the general statute of the 
State for the organization of railroads, with the 
purpose of constructing a railroad from the city 
of Evansville, to some point of connection with, 
or intersection of, the Cincinnati, Rockport and 
Southwestern Railway, and from the whole 
record, it may be gathered that it was within the 
object of ‘the organization to become ultimately 
consolidated with the latter company ; the general 
purpose being to promote the commercial interests 
of the city of Evansville, and to create a railroad 
corporation whose business would prove remuner- 
ative to its stockholders. 

As, under the statutes of the State, railroad cor- 
porations may be organized, and after organiza- 
tion they may acquire by purchase, or consolidate 
with other connecting or intersecting lines, it can 
not be said that the organization of a railroad cor- 
poration, with a view of ultimately becoming con- 
solidated, upon equitable terms and in accordance 
with the provisions of the statute, with one al- 
ready existing, is against public policy. 

At the time of the purchase of the stock in 
question, the Local Trade Railroad Company was 
in its incipiency, not having progressed farther, 
perhaps, than a paper organization, and the sub- 
scription of $70,750 to its stock. 

It does not appear whether its line had been lo- 
cated or not, but if this was done it seems to be 
granted that no farther progress had been made. 
It is conceded on all hands, too, that the accom- 
plishment of the end had in view by its projectors 
would be greatly facilitated by the acquisition by 
it of a controlling interest in the Cincinnati, etc., 
Co., with the ultimate purpose in view of consol- 
idating the two properties, thereby making one of 
more value to the stockholders, and of more effi- 
ciency for public good. 

1. The proposition is stated broadly in many 
cases, that one corporation cannot, without ex- 
press statutory authority, become the owner of 
any portion of the stock of another corporation. 
Pearce y. Madison, etc., R. Co., 21 How. 441; 
Mutual Savings Bank, etec., Ass’n v. Meridian 
Agency Co., 24 Conn. 159; Franklin Co. v. Lewis- 
ton Savings Bank, 68 Maine, 43; Central Railroad 
de . Collins, 40 Ga. 582; Sumner v. Marcy, 3 

Wood. & M. 105; Franklin Bank v. Commercial 
Bank, 36 Ohio St. 350, (38 Am. R. 594). It is said 
that if this were not so, a banking corporation 
could become the operator of a railroad, or a rail- 
road corporation might engage in the banking 
business. It must be said at once, that where the 
purchase of stock in one corporation by another 
amounts to engaging in a business other than that 
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authorized by its charter, such purchase is ultra 
vires, and this is so, not because the purchase is 
stock, but because the business is outside the 
scope of its charter. 

Whether the purchase of stock in one corpora- 
tion by another is ultra vires or not, must depend 
upon the purpose for which the purchase was 
made, and whether such purchase was, under all 
the circumstances, a necessary or reasonable 
means of carrying out the object for which the 
corporation was created, or one which under the 
statute it might accomplish. 

Section 3951, Rev. Stat. 1881, authorizes any 
railroad corporation organized under the provi- 
sions of the general railroad law, ‘‘to acquire, by 
purchase or contract, the road, road-bed, real and 
personal property, rights and franchises of any 
other railroad corporation or corporations which 
may cross or intersect’ its line; and if, in any 
case, it should appear to be a necessary or reason-- 
able means to that end, no reason is perceived why 
it might not be accomplished by purchasing the 
stock, instead of purchasing the corporate prop- 
erty directly. In short, the purchase of stock by 
one railroad corporation in another, will be upheld 
whenever it 1s a necessary or reasonable means to 
the accomplishment of an end proposed, which is 
within the scope of its statutory powers. 

Keeping in view the avermentsin the complaint, 
from which the purpose for which the stock was 
purchased may be fairly inferred, and considering 
the broad and comprehensive powers, conferred 
by the statutes, on railroad corporations, author- 
izing them to acquire real and personal property 
‘necessary to accomplish the objects for which the 
corporation is created.”’ and to acquire the prop- 
erty of, and comsolidate with uncompleted con- 
necting and intersecting lines, and we can not say 
that the purchase of the stock was unauthorized. 
Rev. Stat. 1881, secs. 3903, 3951. 

The presumption must be indulged that the pur- 
chase of the stock of the Cincinnati, etc., Co. by 
the Local Trade Co., was a necessary or reasona- 
ble means to the accomplishment of the ‘object 
which the corporation had in view, and that that 
object was within some one of its statutory powers. 
Ryan v. Leavenworth, etc., R. W. Co., 21 Kas. 365. 
The facts in the case cited were that the Leaven- 
worth, Atchison and Northwestern Railway Com- 
pany was organized to construct a railroad from 
Leavenworth to Atchison, and the Missouri River 
Railroad Company owned a railroad running from 
Leavenworth to Wyandotte. The company first 
named purchased from the county and city of 
Leavenworth $250,000 of the stock of the last 
named company, with a view of having a contin- 
uous line from Atchison to Wyandotte, and the 
contention was made there, as here, that the pur- 
chase of the stock was ultra vires. The learned 
judge, pronouncing the judgment of the court in 
that case, after referring to the statutes of the 
State of Kansas, which are similar to ours, said: 
**In view of these powers so conferred by law, the 





act of purchasing said stock by the Leavenworth, 
Atchison and Northwestern Railroad Company of 
the county and city of Leavenworth, was not ultra 
vires. While it is not shown by the petition that 
the purchase of this stock was necessary for the 
purposes of the corporation, in the absence of any 
statement to the contrary, we are to presume the 
company was acting within the terms of its au- 
thority and power.” 

Church, J., in City of Bridgeport v. Housatonuc 
R. Co., 15 Conn. 475, said: ‘It has long been an 
established principle in the law of corporations, 
that they may exercise all the powers within the 
fair intent and purpose of their creation. * * * 
In doing this, they must have a choice of means 
adapted to ends, and are not to be confined to any 
one mode of operation.”* 


2. Aside from the conclusion already reached as 
to the power of the Local Trade Company to pur- 
chase the stock of the other corporation, there can 
be little doubt that the appellees who make this 
question are in no position to insist upon the want 
of power of the corporation, in which they were 
at the time, a majority of the directors to make 
the purchase. The stock having been actually 
purchased by the corporation while they were its 
directors, and it being charged that they have im- 
properly disposed of it, it must be held as to them, 
however it might have been as to others, that the 
purchase was valid. 

At the time the stock was purchased by or for 
the corporation, some, if not all, of these appel- 
lees, were on its board of directors, and while the 
stock was purchased in its name and for its ulti- 
mate benefit, the title to it was very properly 
transferred to Heilman as an indemnity against 
loss on account of their having become the sure- 
ties for the purchase-price. The debt became 
due, was renewed, and became due again. The 
corporation had neither money, property nor cred- 
it. The stockholders refused to permit assess- 
ments to be made on their stock, so as to provide 
a fund out of which to pay the $50,000 and inter- 
est then due, and the stock purchased was found 
to be much less valuable than it was supposed to 
be at the time of the purchase. 

At this juncture, Bennett and his associates 
agreed to purchase the stock provided the legal 
title in Heilman and the equitable right of the 
company could be transferred to them, and a con- 
tract was accordingly negotiated between Nisbet, 
for the company on the one hand, and Bennett, 
for himself and associates on the other. 

Bennett and his associates were making the pur- 
chase of the stock in the Cincinnati, etc., Com- 
pany, with a view to areorganization of the Local 
Trade Co., which seems to have been abandoned 
by its friends and existed only in name. Ulti- 
mately, they intended to, and did, consolidate the 
two corporations, built and equipped the road in 
a substantial manner, and this was their known 
purpose in making the purchase. 

The board of directors of the Local Trade Com- 
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pany, embracing all its stockholders except the 
plaintiffs, entered of record an order for the trans- 
fer of the stock in question to Nisbet, Heilman, 
Cook and Blount, they agreeing to pay the $50,000 
and interest, which was the full purchase-price, 
all of which was still owing by the company. 
This order was made so as to enable Heilman and 
his associates to carry out the contract negotiated 
by Nisbet with Bennett and his associates, who 
agreed, in effect, to pay exactly what the corpora- 
tion paid, or what was to be paid by Heilman and 
his associates. Heilman was, at the time of these 
several transfers, a director in the Local Trade 
Company, and was also interested with Bennett 
and his associates in the purchase of the stock, 
and this fact is relied on to make the transaction 
void so far as the stockholders of the Local Trade 
Company are concerned. 

The demurrer admits that the transfers were 
made in good faith, that Heilman and his associ- 
ates had no profit or other advantage from the 
transactions except to relieve themselves from the 
burden hanging over their heads, and that in no 
other way could this have been done. 

The argument, in effect, is that because of the 
relation in which Heilman and some of those asso- 
ciated with him stood to the corporation and the 
transactions involved, the purchasers of the stock 
are trustees for the benefit of the Local Trade 
Company and its stockholders, and that they must 
be held to account as such. 

That the directors of a corporation are as to it, 
and its property and stockholders, trustees, can- 
not be disputed, and that their dealings with the 
corporate property confided to their care will be 
subjected to the severest scrutiny when challenged 
ina court of equity, is a doctrine resting on the 
highest principles of public policy, and one which 
has often been recognized by this and other 
courts, but neither this nor any other court, so far 
as we are aware, has ever held that a transaction 
such as this is shown to be, having upon it no im- 
press of unfairness or characteristic of actual 
fraud, was void. 

That the transaction was not void is maintained 
in the case of Twin-Lick Oil Co. v. Marbury, 1 
Otto, 587, which in its facts is strikingly analo- 
gous, and which in principle conclusively settles 
the point we are considering. 

The case of Kitchen v. St. Louis, etc., R. W. 
Co., 69 Mo. 224, is an authority directly in point; 
as is also Merrick v. Peru Coal Co., 61 Ill. 472. In 
the case of Kitchen vy. St. Louis, etc., R. W. Co., 
supra, it was held that although the trustees who 
made the sale were also members of the associa- 
tion which made the purchase, this fact did not 
render the sale void, but gave the company the 
right to redeem, provided the right was exercised 
within a reasonable time and before the interven- 
tion of new equities. See, also, Bristol Milling, 
ete. Co. v. Probasco, 64 Ind. 406; Ward v. Polk, 


70 Ind. 309. Such contracts are voidable and not 


void. Pratt v. Luther, 45 Ind. 251; Port v. Rus- 
sell, 36 Ind. 60,10 Am. Rep. 5. 





The contract of sale here involved was negotia- 
ted by Nisbet, on behalf of the corporation, with 
Bennett, and the principle that an agent or trus- 
tee cannot contract with himself is thereby 
avoided, as in the case of Twin-Lick Oil Co.v. 
Marbury, supra. 

As the sale of the stock was not void, it remains 
to be determined whether upon the facts stated, 
the appellants may avoid it. 

It was said in the case of Piatt v. Smith, 12 Ohio 
St. 561: “It is always incumbent upon the party 
asking the interposition of a court of equity in his 
behalf, to show a perfect equity. That is to say, 
the party asking relief in a court of equity must 
present such a state of facts, as. in equity and 
good conscience, would. according to the rules of 
courts of equity, seem to require the granting of 
relief, to prevent an undue advantage being 
gained of him by another, or to prevent his suf- 
fering an irreparable injury: and that, without 
being chargeable to his own wrong, or even delin- 
quency.’” Howard v. Babcock, 7 Ohio, 405. 

The rule is well established that, unless under 
peculiar and exceptional circumstances. a court of 
equity will not intervene to set aside a transaction 
in itself voidable only, unless it appears that the 
complainant has sustained or may sustain some 
damage. Besides, it appears here that new rights 
have been acquired apparently without protest or 
objection from the appellants, and as was said in 
Samuel v. Hoiladay, 1 Woolw. 400, a stockholder 
in a corporation can not stand by and see an evil 
done which he claims to be illegal, and then hold 
the persons responsible who had been involved in 
it. 
In the case of Busey v. Hooper 35 Md. 15, (6 
Am. R. 350), certain stockholders asserted that a 
fraudulent combination had been formed to de- 
prive them of their rights in the corporation. 
Having paid nothing on their stock, the court held 
they had no right to ask its intervention. 

The appelllees who sold the stock having been, 
by the refusal of the appellants and other stock- 
holders to permit an assessment apparently com- 
pelled to dispose of the stock, or suffer pecuniary 
loss, and having obtained for it, so far as appears, 
its full value, all of which went to the benefit of 
the corporation to pay its debt, the sale should 
not be set aside because one of the directors was 
interested in the purchase. 

Assuming that upon the face of the bill a case is 
presented which entitles the appellants to invoke 
the interposition of a court of equity for their pro- 
tection, as existing stockholders at the time it was 
filed; it may well be questioned whether during the 
progress of the cause the jurisdiction of the court 
to administer relief could be arrested by the al- 
leged forfeiture of appellants’ stock. Buta for- 
feiture having been declared, and that fact having 
been seen set up as an answer, the appellants 
asked the judgment of the court vpon its legality 
as made. 

The contention of the appellants is that the col- 
lection of assessments on stock, and forfeiture for 
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non-payment of assessments, are cumulative rem- 
edies, and that as it is the primary duty of the di- 
rectors of a corporation to enforce the collection 
of assessments, so as to replenish the treasury, a 
notice that an assessment has been made, and a 
demand of payment, do not imply, without fur- 
ther notice, that a forfeiture may be declared in 
the event of non-payment. It is insisted that the 
defaulting stockholder, in addition to the notice 
of assessment and demand of payment, is entitled 
to express notice that non-payment will be fol- 
lowed by forfeiture. 


Section 3896, R. S. 1881, governing the subject 
of assessments and forfeitures of railroad stock, 
may be conveintly and accurately paraphrased as 
follows: 

“The directors may call in and demand from 
the stockholders, respectively, any sums of money 
by them subscribed, in equal instalments of not 
exceeding ten percent. per mouth, under the pen- 
alty of forfeiture of the whole of their stock sub- 
scribed, with all previous payments thereon, if 
such stockholder shall not pay any such monthly 
instalments within thirty days after demand for 
the payment thereof.” 

Under this statute, it has been held that no no- 
tice or demand is necessary, except where the 
forfeiture of the stock is sought to be enforced. 
Heaston v. Cincinnati, etc., R. Co., 16 Ind. 275; 
Ohio, ete... R. Co. v. Cramer, 23 Ind. 490; Smith 
v. Indiana, etc., R. W. Co., 12 Ind. 61. This stat- 
ute, in effect, became part of the contract between 
the corporation and the stockholder. 

The subscribers to the stock of a railroad must 
take notice of the acts of the directors as to calls, 
and when notice is given, or demand made, for 
the payment of an assessment they may conclude, 
without more, that a forfeiture may, at the elec- 
tion of the corporation, follow for non-payment 
of calls legally made. 

The case of a forfeiture of the term of a tenant 
under a lease is in many respects analogous. In 
such cases, the landlord may elect to sue for rent 
due without notice or demand, but he may, in- 
stead of suing for rent in a proper case, give notice 
or make demand according to law, and then insist 
upon aforfeiture. Meni v. Rathbone, 21 Ind. 454; 
Jenkins v. Jenkins, 63 Ind. 415, and cases cited. 

The statutory requirement must be strictly pur- 
sued, but the statute does not require that the de- 
mand or notice must be accompanied by a further 
notice that forfeiture will follow in case of non- 
payment. 

Forfeiture of insurance policies for non-pay- 
ment of assessments are also analogous in some 
’ respects, and it has been held that notice of the 
assessment is all that is required. American Ins, 
Co. v. Henley, 60 Ind. 515; Lycoming Fire Ins. 
Co. v. Rought, 97 Pa. St. 415. 

Whether the consolidation of the several corpo- 
rations was regularly made or not, was not mater- 
ial. 

The appellees had answered a great number of 





interrogatories filed with the original complaint, 

which, with the accompanying interrogatories, 

were superseded by the amended complaint which 

was subsequently filed. It was not error for the 

court to refuse to require them to be answered 

more specifically. We find no error in the record. 
Judgment atlirmed with costs. 





CONTRACTS OF CORPORATIONS—PERSON- 
AL LIABILITY OF AGENTS. 





SIMPSON v. GARLAND.* 





Supreme Judicial Court of Maine, 1884. 

The defendants gave the plaintiff a note reading: 
$1,000. Carmel, April 22, 1876. For value received, 
we, the subscribers for the Carmel Cheese Manufac- 
turing Co., promise to pay William Simpson, or order, 
one thousand dollars in six months from date, with in- 
terest. F. A. Simpson, Rufus Work, A. S. Garland.” 
Held, that an action upon the note could not be main- 
tained against the signers, as it did not purport to be 
their promise, but the promise of their principal, and 
if given without proper authority, the agents may »e 
liable in another form of action. Nor could an action 
of money had and received, be maintained against 
them where they received the money as agents, and 
disposed of it for the benefit of their principal, before 
the commencement of the suit and without notice to 
withhold it. 


ON REPORT. 

Assumpsit on promissory note recited in the head 
note. The writ contained acount on the note and 
another for money had and received, and was 
dated July 17, 1879. 

By the terms of the report the law court was to 
render such judgment as the law and evidence, le- 
gally admissible, required. 

The opinion states the material facts. 

A. L. Simpson, for the plaintiff; Chas. P. Stet- 
son, for the defendants. 

DANFORTH, J., delivered the opinion of the 
court: 

This case has once been before the law court 
upon exceptions to the ruling of the justice pre- 
siding excluding certain testimony offered, and 
holding the defendants liable upon the note in 
suit. The exceptions were sustained, the court 
holding that upon the testimony the note was the 
contract of the principal and not that of the de- 
fendants. 72 Me. 40. In considering the case at 
that time the court assumed as true the facts of- 
fered to be proved, as it does and must in all cases 
where the question is upon the admissibility of 
testimony. - 

The case is now before the court upon a report 
which includes the evidence then excluded. The 
most or all of it is again objected to. Upon a re- 
view of the case we see no occasion to modify or 
change the conclusion then arrived at. The testi- 


*S. c., 76 Me. 203, (Adv. Sheets) ; reaffirming s. c., 72 
Me. 40. 
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mony does not purport to, nor does it, in any re- 
spect or in any degree modify, control or change 
the terms of the contract, but rather confirms the 
inference to be drawn from the language therein 
used, if, in that respect any doubt had previously 
existed. It was not offered for the purpose of re- 
leasing the defendants from any obligation which 
they had assumed in the written contract, for 
which it would have been clearly inadmissible, 
but rather that the authority of the defendants as 
agents and the circumstances under which the 
note was made might appear, to enable the court 
by a more intelligent construction of its terms to 
ascertain whether in the language of Rev. Stat., 
c. 73, § 15, it might “‘be regarded asthe * * * 
contract of such principal,” and being such it 
could not be that of the agents. 

It is thus evident that the court did not then 
misapprehend the issue before it, as suggested by 
counsel. It is undoubtedly true that the decision 
would not be binding upon the corporation, as it 
is not a party to the suit, but the facts proposed to 
be proved were before the court, put in by the de- 
fense, and the real question was whether they were 
sufficient to show that the note was that of the 
corporation and thus relieve the defendants, for it 
could not be the note of both. The court, as we 
still think, very properly held that they were suf- 
ficient, and therefore held that the note was that 
of the corporation and not that of the defendants, 
its agents. 

The testimony then excluded is now before us, 
and upon a careful examination we are necessari- 
ly led to the conclusion that the facts then as- 
sumed as such, are now proved. Some objections 
are made to the validity of the organization and 
authority of the company. But we see no found- 
ation for them. The certificate of organization 
seems to have been drawn up strictly in accord- 
ance with the provisions of the statute and was 
properly recorded. ‘The corporation had elected 
the necessary officers who had acted and served 
as such, had for some time carried on the business 
contemplated by its charter, had contracted debts 
and exercised the functions of a corporate exist- 
ence. It is therefore too late to deny that the cor- 
poration had a legal existence.’’ McClinch v. 
Sturgis. 72 Maine, 297. There was a note of the 
corporation expressly authorizing the defendants 
‘to hire money to meet the demands of the com- 
pany,’’ and this vote necessarily carried with it, 
as incidental to it, the authority to give the usual 
and proper evidence of the money borrowed and 
the terms upon which it was borrowed. That the 
recording clerk was not sworn is an objection not 
open to the corporation and therefore not availa- 
ble to this plaintiff. He was still an officer de 


Jacto, and as such his acts are binding upon third 


parties. Oldtown v. Blake, 74 Maine, 280. The 
money was obtained in pursuance of the vote, and 
though a part of it was paid upon a note of which 
these defendants were the makers, it was in fact, 
all appropriated to the debts of the corporation. 





But suppose this testimony should all be ex- 
cluded as the plaintiff desires, what then would 
be the result? It would be not only useful but 
clearly necessary to hold the corporation, if the 
action were against it. But it is not. It is against 
another party who were agents. Though it is en- 
tirely competent for agents to give a note making 
themselves personally responsible for the debt of 
their principals, yet they are not so holden unless 
the note contains apt words to bind them, unless 
upon its face it is their promise and does not pur- 
port to be the promise of another. It is evident 
from the former opinion in this case and from the 
authorities there cited that the note does not con- 
tain the promise of the defendants. There are in 
it no apt words to bind them, but the promise is 
expressly made for the corporation. The testi- 
mony introduced has no tendency to fasten that 
promise upon them, nor would that or any other 
having that tendency be competent for the pur- 
pose. So far as the action is founded upon that 
contract it must stand or fall with it. Any proof 
offered, whether in writing or otherwise, must 
correspond to the allegations in the writ. If 
they have signed a note purporting to bind a prin- 
cipal without authority, the note is simply void. 
The agent thus doing may be liable in another 
form of action, but certainly not in a suit upon a 
contract into which he never entered. This seems 
to be clear upon principle and is supported by a 
decided preponderance of authority. It niay be 
considered as well settled law in this state and 
Massachusetts. In New York, while the earlier 
decisions were opposed, the latter are in favor 
It is not necessary to cite all the cases or discuss 
them in detail. The following will give all the 
light necessary: Harper v. Little, 2 Maine, 14; 
Stetson v. Patten, Id. 358; Noyes v. Loring, 55 
Maine, 408; Ballou v. Talbut, 16 Mass., 461; Ab- 
bey v. Chase, 6 Cush., 54; Jefts v. York, 4 Id., 
371; S. C., 10 Id. 392; Bartlett v. Tucker, 104 
Mass., 336; Bray v. Kettell, 1 Allen, 80; 1 Parsons 
on Cont. 68 and note. 

Thus it is evident that the defendants cannot be 
holden upon the note declared upon, even though 
they had no authority to bind the principal; nor 
can they be holde:: upon the count for money had 
and received: for whatever money they had was 
received as agents, and disposed of for the benefit 
of their principal before the commencement of 
the suit and without notice to withhold it. 

Judgment for defendants. 

APPLETON, C. J.,. WALTON, BARROWS, PETERS 
and Linsey, JJ., concurred. 
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ILLINOIS, . . ° ° ‘ ¥ 5 
MICHIGAN, . . . 1,3, 11, 14 
PENNSYLVANIA, . . ° . ‘ 4 
Texas, . ‘ ‘ - - 2%, 18 
U. 8. SUPREME, ° 8, 15, 16 17 
WISCONSIN, : ; : ; - 9,10, 12 


1. APPEAL—Order Appointing Receiver Appealable. 
—An order appointing a receiver, that takes from 
an administrator the entire custody and manage- 
ment of the property of the estate, and transfers it 
to the person appointed, who was a stranger to the 
estate, is appealable. [Cooley, C. J., says: “The 
order appointing a receiver in this cause took from 
the complainant the entire custody and manage- 
ment of the property of the estate of Horace J. 
Perrin, of which he was administrator, and trans- 
ferred it to the person appointed, who was a 
stranger to that estate. It was therefore appeala- 
ble, within the decision in Barry v. Briggs, 22 Mich. 
201, and many other cases decided by this court. 
See, particularly, People v. Jones, 33 Mich. 303; 
Taylor v. Sweet, 40 Mich. 736; Morey v. Grant, 48 
Mich. 330; s. c. 12 N. W. Rep. 202. It would be 
a serious reproach to the law if a litigant could be 
thus summarily divested of his legal possession 
and excluded from it pending what might be a 
long litigation, with no redress whatever, except in 
future restoration, when perhaps, it had been de- 
monstrated that the original exclusion was unwar- 
ranted. But we have said enough in the cases 
above cited to show that the law is not subject to 
this reproach.” Perrin v. Lepper, 8. C. Mich. 
April 15, 1885; 23 N. W. Rep. 39. 


2. CARRIERS OF PASSENGERS—Liability for Injury 
to Passenger by Carrier’s Servant.—A railroad 
company is liable, in actual damages, on its con- 
tract for the safe transportation of a passenger, for 
wrongs and injuries inflicted upon him by the ser- 
vant of the company, though the servant, at the 
time, be acting beyond the scope of his authority. 
[Citing Goddard v. Grand Trunk R’y, 57 Me. 211; 
Gasway v. A. & W. P. R. Co., 58 Ga. 216; Turner 
v. N. B. R. Co., 34 Cal. 596; Mendelsohn v. Lighter 
Co., 40 Cal. 660; Perkins v. M. K. & T. R. Co., 55 
Mo. 204; Bass v. Chi. R. Co., 42 Wis. 654; Moore 
vy. R. Co., 4 Gray 465; Hays v. H. & G. A. R. Co., 
46 Texas 276; G. H. & 8. A. R. Co. v. Donahoe, 56 
Texas 166.) Texas, etc., R. Cu. v. Graves, S.C. 
Tex. 1885; 1 Tex. Ct. Repr. 99. 


$8. CHATTEL MORTGAGE—IJn Michigan Void when 
not Seasonably Filed.—A chattel mortgage not 
seasonably filed is void, and not merely presump- 
tively void, against creditors whose rights inter- 
verie between the making and filing. [Haynes v. 
Leppig, 40 Mich. 607; Hard v. Brown, 37 Mich. 484; 
Feary v. Cummings, 41 Mich. 383: s. c. 1 N. W. 
Rep. 946; Cummings v. Feary, 44 Mich. 39; s. c. 6 
N. W. Rep. 98; Waite v. Mathews, 50 Mich. 392; 
s. Cc. 15 N. W. Rep. 524; Wallen v. Rossman, 45 
Mich. 333; s. c. 7 N. W. Rep. 901.] Crippen v. 
Fletcher, S. C. Mich., April 15, 1885: 28 N. W. 
Rep. 56. 


4, CORPORATION—Act of April 29, 1874—Gas and 
Water Companies—Companies to Supply Heat by 
Means of Natural Gas—Exclusive Privilege— 
Abandonment of Franchise by Non-user.—The 
General Corporation Act of 1874, providing inter 





on 


alia, for the incorporation of gas companies, does 
not authorize the creation of a corporation for the 
purpose of supplying “‘natural gas” to consumers. 
The Act contemplates only the supply of a manu- 
factured product, whether gas, light, or heat. The 
Fuel Gas Company was incorporated under the 
said Act of 1872 for the purpose of supplying “‘hea6 
to the public from gas, within the city of Pitts- 
burgh.” A month afterwards! the Penn Fuel 
Company was chartered under the said Act 
“for the purpose of supplying heat to the 
public within the city of Pittsburgh by means 
of natural gas conveyed from such adjoining 
counties as may be convenient.”” Upon quo 
warranto against the Penn Fuel Company to 
test the validity of its charter, the Court of Com- 
mon Pleas held: 1. “That the Act of April 29, 1874, 
authorizes the incorporation of companies for sup- 
plying heat from natural gas, such as was granted 
the Fuel Gas Company.” 2. That clause 3 of sec- 
tion 34 of said Act, providing for an exclusive 
right, as therein defined, is not unconstitutional. 
3. That the Penn Fuel Company, having been in- 
corporated subsequently to the incorporation of 
the Fuel Gas Company, for the same purpose and 
within the same district, said charter to the Penn 
Fuel Company was in contravention of said clause 
3 of section 34 of the Act of 1874, and void. Judg- 
ment of ouster was, therefore, entered against the 
Penn Fuel Company. Upon writ of error the Su- 
preme Court held: 1. That the franchise as de- 
scribed in the said two charters are not identical, 
and therefore not necessarily hostile to each other, 
under the 34th section of said Act granting an ex- 
clusive privilege to the company first chartered. 
2. That the said Act of 1874 did not authorize 
either of said companies to supply “natural gas’ to 
be converted into heat by the consumer. 3. Thatas 
the respondent’s charter was to supply “heat,” 
and therefore nominally within the terms of the 
Act, the court could not say that the charter was 
void. 4. That the judgment of ouster was erro- 
neous, and the same was reversed, and a venire 
JSacias de novo awarded. Whether, under the said 
34th section, a gas or water company may acquire 
or hold the exclusive privelege thereby conferred, 
as against a company subsequently chartered for 
the same purpose, not decided. Quere, whether 
non-user of a franchise for a period of three years 
is a cause of forfeiture thereof. Emerson v. Com., 
S. C. Penn., Feb. 2, 1885; 15 Weekly Notes Cas. 
(Phila.) 425. 


. EVIDENCE—ZIn Suit for Personal Injury to Show 


the Plaintiff Suffered Pain from the Injury.—On 
the trial in an action for a personal injury, the 
plaintiff called his attending physician, who tes- 
tified that he had examined the plaintiff, who 
stated the symptoms, and that he had suffered 
pain. The witness was then asked whether 
the plaintiff was feigning or “making believe,” 
to which he answered, “No sir; I know he 
did not, from examination and tests:” Held, that, 
with the explanation as to his means of knowledge, 
there was no errorin the admission of the evi- 
dence. [In giving the opinion of the court, 
Walker, J., said:—Appellant claims this was error, 
—that he might be asked for his opinion, but not 
to state positively what he nor any one else could 
certainly know; that one person can not know 
whether another suffers pain} that he may have an 
opinion, but can not have knowledge on such ques- 
tions. This may be abstractly true, but there are 
laws of nature uniform in their action. Experi- 
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ence teaches that fire applied to any portion of the 
human, and, in fact, to the animal, organization, 
will produce pain. This effect is so nearly uni- 
form that it may be regarded universal. There 
are but few exceptions, and they depend upon 
nervous derangement amounting virtuaily to the 
destruction of the sense of feeiing. All persons 
would unhesitatingly say that they know the ap- 
plication of a high degree of heat to the animal 
system will produce pain. We know that it does 
on ourselves,—and when applied to others we 
observe the same manifestations as produced on 
ourselves, — hence we may say we know it pro- 


duces pain on others; yet we have not, nor can we, } 


feel their pain, nor can we measure its intensity, 
but we may say, from the cause and manifesta- 
tions, that we know another suffers pain. Whena 
person is suffering great pain, there are manifest- 
ations that it does not require an expert,—if there 
can be one in such cases,—to determine that pain 
exists. Had the answer, “no,’”? remained unex- 
plained, it may be there would have been error; 
but the witness explained that he knew by exam- 
ination, and tests he had used. What could the 
jury have concluded but his answer was a 
deduction from the examination, and tests he 
employed, and from the manifestations of pain 
he observed? The jury, from this qualifica- 
tion, could not have supposed his answer implied 
absolute knowledge, but that his answer was based 
on, and was the result of, the examination and 
tests referred to in the qualification to his answer. 
We are of opinion that this evidence could not 
have misled the jury. It requires no great degree 
of intelligence to correctly conclude that his an- 
swer, thus limited, was but a deduction from the 
examination and tests he had employed.”] Chi- 
cago etc. R. Co. v. Martin, 112 Ill. 16, (Advance 
Sheets.) 


. INDICTMENT—Suficiency of, for Subornation of 


Perjury.—An indictment charged: “One James E. 
Robinson, late of said district, etc., did solicit, 
suborn, procure, instigate, and persuade one Wil- 
liam Clarke to be and appear asa witness in his 
own behalf, in the matter of a certain homestead 
claim of the said William Clarke, known as home- 
stead entry numbered ten thousand eight hundred 
and sixty-one, for the south-west quarter of section 
numbered 14, of township numbered one hundred 
and thirty-three, of range numbered sixty-one, in 
said district and territory, which said claim was 
then and there pending before Horace Austin, the 
register of the United States land-office at said city 
of Fargo, and he, the said Horace Austin, as such 
register, then and there having conrpetent and 
lawful jurisdiction of said claim, and the said claim 
being then and there a case in which a law of the 
United States authorized an oath to be adminis- 
tered, and upon the hearing of said claim before 
the said register to wilfully, willingly, knowingly, 
wickedly, corruptly, and contrary to his oath, 
swear falsely to certain material matters of inquiry 
in said case, which he, the said William Clarke, 
did not then and there believe to be true, and 
among other things in substance and to the effect 
following,” ete. This was held insufficient [Hud- 
son, J. said: “The only allegation showing what 
was the subject of the inquiry before the register of 
the land-office, is that which states it to be “in the 
matter, of a certain homestead claim of- the said 
William Clarke, known as ‘homestead entry’ num- 
bered ten thousand eight hundred and sixty-one,” 
ete. Inasmuch as the law specifically defines the 
powers of the register of the United States land- 








office, and limits that power to particular acts and 
proceedings which are prescribed, it is quite dif- 
ficult to determine from this statement whether 
the oath taken] or the proceeding had was in a 
matter which the register of the land-office had 
jurisdiction of, or in which he had the power to 
act. If it was the matter of a homestead claim or 
homestead entry, an oath might be legally taken 
before the register; if it was an affidavit, how and 
where was it to be used? Asit appearsin other 
parts of the indictment that the matters sworn to 
were not such as could be material to a homestead 
claim, but might be in a pre-emption, we cannot, 
by giving the language the most liberal construc- 
tion, hold it sufficiently definite to inform the 
court or the accused what the nature of the pro- 
ceeding wasin which the oath was taken. The 
facts should be averred which constitute the oc- 
casion; the court will take notice of the law. The 
subject of the inquiry should be set forth distinctly, 
and directly, to enable the court to know whether 
the matter deposed by the defendant was material 
and pertinent to the issue. Perjury cannot be as- 
signed as respects matter which is immaterial to 
the issue or not in a judicial proceeding. Com. v. 
Smith, 11 Allen, 248; People v. Collier, 1 Mich. 137; 
People v. Gaige, 26 Mich. 30; People v. Fox, 25 
Mich. 493; Beecher v. Anderson, 45 Mich. 552; S. 
C.8N. W.! Rep. 539; Whart. Crim. Law, §§ 2240, 
2241, 2252, note n; Com. v. Hatfield, 107 Mass. 227. 
In an indictment for subornation of perjury the 
same rules apply and the same allegations are 
necessary as in perjury. 11 Allen, 243, supra; 
Whart. Crim. Law, § 2271.”] United States v. 
Robinson, 8. C. Dakota, Mar. 21, 1885; 28 N. W. 
Rep, 90. 


. JURISDICTION — Of State Courts in cases of 


Counterfeiting U. S. Money.—Counterfeiting mon- 
ey of the United States is an offense under our 
code andthe States courts have jurisdiction to try 
and punish for that offense. Congress has not re- 
stricted the power of the States in this respect. 
Willson, J., says: “It is submitted by counsel for 
appellant that the power t» coin money is a power 
expressly conferred upon the Federal Government, 
anda power denied to the States, and that there- 
fore appellant could not legally be prosecuted and 
convicted in the courts of this State forthe offense 
of counterfeiting—the State courts not having jur- 
isdiction of said offense. This position is not 
sound. Mr. Bishop says, “there are wrongful acts 
of anature to violate duties both to the United 
States and a particular State. And some of these 
acts are declared crimes by the positive laws of 
each. Itis probably the doctrine of the courts, 
though not freed from doubt in principle, that, 
whenever Congress has the constitutional power to 
rendera thing punishable as a crime against the 
United States, she can make this legislation exclu- 
sive of State law. But, however, this may be, if 
the national statute neither in terms nor by ne- 
cessary implication excludes the State law, the lat- 
ter is not superceded. Therefore indictments are 
maintainable inthe State courts for the offense 
against the State of counterfeiting the coin or bills 
of the United States, or foreign coin made current 
by act of Congress; while proceedings will also lie, 
under United States Statutes, before the national 
rtibunals, for doing the same thing as an offense 
against the United States. Congress has not at- 
tempted to restrict the power of the States.” 1 
Bish. Cr. Law § 178; See also §§ 155. 984, 987, 989; 
Fox. v. Ohio, 5How. (U. 8.) 410; State v. McPher- 
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son,9 Ia. 53; Sizeman v. State, 3 Head 26; 2 Bish. 
Cr. Law §§ 283, 285 and 287. Our code creates and 
% defines the offense of counterfeiting, and it is there- 
fore an offense against the laws of the State, and 
the courts of the State have jurisdiction to try, and 
to punish parties guilty thereof.”] Martin v. State, 
S. C. Tex., 1885; 1 Tex. Ct. Repr. 127. 


8. Of U. S. Supreme Court over Judgments 
of States Courts in Bankruptcy Proceeedings.— 
The United States Supreme Court has juris- 
tion in error over the judgment of the Supreme 
Court of Louisiana, in a suit between citizens of 
that State for the foreclosure of a mortgage, in 
which the only controversy related tothe effect to 
be given a sale of property under an order.of the 
bankruptcy court directing the mortgaged proper- 
ty of the bankrupt to be sold free of incumbrances. 
[Factors Ins. Co. v. Murphy, 111 U. S. 738; s. c., 4 
Sup. Ct. Rep. 679, followed.] New Orleans etc. 
Co. v. Delamore, 8. C. U. S., May 4, 1885; 5 Sup. 
Ct. Rep. 1009. 





9. LiBEL—Production of Document Referred to in 
Libelous Article—Rev. St. Wis. 1878, § 4183— 
Rule 19 of Circuit Court.—An alleged libelous 
publication by defendant, charged plaintiff with 
having presented to the board of registration of a 
certain ward for registration as legal voters there- 
in, the names of 250 persons who were not quali- 
fied voters insaid ward, thereby procuring such 
names to be placed upon the registry. Before an- 
swering, defendant moved the court to compel the 
production, and allow an inspection of said list, in 
order to enable an answer to be prepared. Held,1, 
that the court had power to order the production of 
such list for inspection; and 2 that its submission 
to inspection did not tend to criminate plaintiff. 
[Citing Davey v. Pemberton, 11 C. B. (N. 8.) 628.] 
Krans v. Sentinel Co., 8. C. Wis. March 31, 1885; 
23 N. W. Rep. 12. 


10. Objection that Document will Criminate 
Party.—The objection of a party that the produc- 
tion of a document would tend to criminate him 
can only be taken by the party himself on oath. 
{Orton, J., says: “‘The refusal to answer questions 
as a witness, and the refusal to produce for in- 
spection certain papers under the rule, for such 
reason, is a personal privilege of the witness or 
party himself. Therule in both cases should be 
the same; and it is laid down in Kirschner v. State, 
9 Wis. 140, as the correct practice in such a case 
for the person so refusing “‘to say, on his oath, he 
believes the answer (the paper) would tend to 
criminate him.” Such is the practice in refusing 
to answer interrogatories in chancery, and an affi- 
davit to that effect is required. Fisher v. Owen, 
47 Law J. Ch. 681. In the case of production of 
documents, “the objection can only be taken by 
the party himself on oath.” Odgers, Sland. 518. 
Tke plaintiff has not, in this case, made oath that 
he even fears that the production of this list may 
tend to criminate him, and it does not appear that 
it will have such a tendency. For aught that ap- 
pears, it may tend to sustain his action, and ex- 
culpate him from any charge of criminal conduct.” 





11. MaLicious PROSECUTION— Magistrates Com- 
mitment not a Conclusive Judicial Determination 
that there was Probable Cause.—In an action for 


. court to give the following instruction: “It ap- 
pears from the proof in this case that an examina- 


malicious prosecution, defendant requested the. 





tion was had upon the charge made against plaint- 
iff, and that the justice, upon such examination, 
determined that this offense charged against him 
had been committed, and that there was probable 
cause to believe him guilty thereof. This was a 
judicial determination the justice was authorized 
to make, and unless such action and determination 
of the justice was corrupt or collusive, or was 
wrongfully procured by defendant, it is final as to 
the question of probable cause, and your verdict 
should be for defendant.”” The court refused to 
instruct as requested. Held not error. “No au- 
thority,” said Champlin, J., “has been produced 
in support of the second request, and we, think 
none exists. Hamilton v. People, 29 Mich. 173, 
176; People v. Lynch, 29 Mich. 274, 279.”] Spald- 
ing v. Lowe, 8. C. Mich., April 15, 1885; 23 N. W. 
Rep. 46. 


12. NEGLIGENCE— When a Question of Fact for the 
Jury.—It is only when the inference of negligence or 
contributory negligence, or the absence thereof, is 
necessarily deducible from the undisputed facts 
and circumstances proved, that a court is justified 
in taking the case from the jury; and if such facts 
and circumstances, though undisputed, are ambig- 
uous, and of such a nature that reasonable men, 
unaffected by bias or prejudice, might disagree as 
to the inference or conclusion to be drawn from 
them, the case should be submitted to the jury. 
Nonsuit held improperly granted. ([Cassoday, J., 
says: “The difficulty here confronting us is whether 
the court, as a matter of law, under all the facts 
and circumstances disclosed in the evidence, had 
the right to adopt, as conclusively proved, the de- 
fendant’s theory, or any other theory, holding the 
deceased guilty of contributory negligence, or 
whether that question, after all, should not have 
been submitted to the jury. In determining that 
question, we must assume that all of the evidence 
given in this case would have remained undisput- 
ed, and then we must give to all the facts and cir- 
cumstances the construction most favorable to the 
plaintiff, that they will legitimately bear, including 
all reasonable inferences to be drawn from them. 
Spensley v.Insurance Co., 54 Wis. 433; s. c.,11 N.W. 
Rep. 894; Sabotta v. Insurance Co., 54 Wis. 687; s.c. 
12N. W. Rep. 18; Hill v. City of Fond du Lac, 
56 Wis. 246; s.c.,14 N. W. Rep. 25; Johnson v. 
Railway Co., 56 Wis. 282; s. c., 14 N. W. Rep. 181; 
Fitts v. Railway Co., 59 Wis. 325; s. c. 18 N. W. 
Rep. 186; Nelson v. Railway Co., 60 Wis. 
323; s. C., 19 N. W. Rep. 52. Upon such assump- 
tion and construction we must, in order to justify 
the nonsuit, be able to say that such facts and cir- 
cumstances were not ambiguous, and that there 
was but one honest and’apparently reasonable con- 
clusion to be drawnjfrom them, and that was in 
harmony with the theory of the defense. Id. It 
is only when the inference of negligence, or the 
absence of it, is necessarily deducible from the un- 
disputed facts and circumstances proved, that the 
court is justified in taking the case from the jury. 
Id. If, on the other hand, such facts and circum- 
stances, though undisputed, were ambiguous, and 
of such a nature that reasonable men, unaffected 
by bias or prejudice, might have disagreed as to 
the inference or conclusion to be drawn from them, 
then the case should have been submitted to the 
jury. Kaples v. Orth, 21 N. W. Rep. 633; Nelson 
v. Railway Co., 60 Wis. 324; s. c., 19 N. W. Rep. 
52; Hill v. City of Fond du Lac, 56 Wis. 246; s. c., 
14 N. W. Rep. 25. These rules of law are applica- 
ble to contributory negligence as well as negli- 
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gence.”] Hoyle v. Chicago etc. R. Co., 8. C. Wis., 
March 31, 1885; 23 N. W. Rep. 14. 


13. RAILWAY NEGLIGENCE.—Liability to Person 
Riding Gratuitously on Hand Car.—The liability 
of a railroad company for a breach of its duty to 
transport a passenger safely is not affected by the 
fact that he is being transported gratutiously. A 
person injured through the negligence of the ser- 
vants of a railroad company while riding gratui- 
tously on a hand car at the invitation of the com- 
pany’s agent may recover damages from the com- 
pany. [Citing Philadelphia, & R. Ry. Co. v. Derby, 
supra; Steamboat New World v. King, 16 How. 
469; Ohio, ete. R. Co. v. Muhling, 30 ll. 9; Wilton 
v. Middlesex R. Co., 107 Mass. 108; Carroll v. Sta- 
ten Island R. Co., 58 N. Y. 126.] Prince v. Inter- 
national and Great Northern R. Co., Sup. Ct. 
Tex., 1885; 1 Tex. Court Rep. 94. 





14. . Liability for Injury to Traveller while 
Obstructing Highway with Cars for an Unlawf 
Length of Time.—As a railroad company has no 
right to obstruct a highway with its cars fora 
longer period than ‘five minutes at any one time, 
under the Michigan statute (How.St. Mich.§ 3323), 
a violation of its duty in this respect is negligence, 
and if a party is injured by reason thereof, being 
free from! fault on his own part, the company will 
be liable therefor. Where a party, in attempting 
to cross the track at a highway, is thrown out of 
his cutter and injured by reason of his horse be- 
coming frightened by the proximity and position 
of cars that the railroad company has allowed to 
obstruct the highway for more than five minutes, 
and such party is free from negligence himself, 
the company will be held liable. [Gilbert v. Flint 
& P. M. R. Co., 51 Mich. 488; 8. c., 16 N. W. Rep. 
868, distinguished.] Young v. Detroit, etc. R. Co., 
S. C. Mich., April 22, 1885; 23 N. W. Rep. 67. 


15. TAXATION.— What Notice, to Tax-Payer of In- 
crease of Assessment is Sufficient.—A party having 
been subpeenaed to appear before the auditor to 
give information of all property within his knowl- 
edge that had not been returned for taxation, and 
while in attendance before such auditor, being in- 
formed|by the latter of his purpose to increase the 
amount of the property returned by such party 
for taxation, there was a substantial compliance 
thereby with the statute of Ohio, which requires 
the auditor to notify the tax-payer, before making 
the entry of such increase on the tax list and du- 
plicate of his intention to do so. The statute does 
not require any notice in writing, except the com- 
pulsory process of subpeena, to be served upon 
the person called to attend and testify. Sturges v. 
Carter, 8. C. U. S., May 4, 1885; 5 Sup. Ct. Rep. 
1014. 


16. . Back Tax Laws not Retroactive, and are 
Constitutional.—A law is not retroactive in a legal 
sense that seeks to collect taxes that, but for con- 
cealment by tax-payers, should have been paid in 
previous years. [The question arose on the fol- 
lowing statute: ‘‘And the inquiry and corrections 
provided for in this and the next section may go as 
far back as the same can be traced, not exceeding 
the four years next prior to the year in which the 
inquiries and corrections are made; but as to 
former years no penalty should be added, and only 
simple taxes should be claimed.”’ Laws Ohio 1878, 
tit. 13, p. 456; Rev. St. Ohio 1880, § 2781. Mr. Jus- 
tice Woods said: “In our opinion, no right of the 
tax-payer was invaded by the act of 1878. His 
investments in bonds and stocks were subject 
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to taxation; the taxes upon such investments 
were due to the State, and the act of 1878 mere- 
ly provided a method by which the taxes might 
be assessed and collected in spite of the an- 
nual settlements made by the auditor. It gavea 
new remedy to the State for enforcing a right 
which it had all the time possessed, namely, the 
right to the taxes upon property liable to taxation. 
Such an act is not a retroactive law within the 
meaning of the Constitution of Ohio. In the case 
of The Society v. Wheeler, 2 Gall. 189, Mr. Justice 
Story thus defines a retroactive, or, as he calls it, a 
retrospective law: “Upon principle, every statute 
which takes away or impairs vested rights acquired 
under existing laws, or creates a new obligation, 
imposes a new duty, or attaches a new disability, in 
respect to transactions or considerations already 
past, must be deemed retrospective.” The act of 
1878 took away no vested right of the tax-payer, 
it imposed upon him no new duty or obligation, 
and subjected him to no new disability in reference 
to past transactions. The definition of Judge Story 
was adopted by the Supreme Court of Ohio, in 
Rairden v. Holden, 15 Ohio St. 207, when constru- 
ing the clause in the Constitution of Ohio now un- 
der consideration. Applying that definition, it is 
clear the provision in the act of May 11, 1878, com- 
plained of, is not open to the objection that it is 
forbidden by the Constitution of the State. See, 
also, Goshorn v. Purcell, 11 Ohio St. 641; Greene 
Tp. v. Campbell, 16 Ohio St. 11: State v. Richland 
Tp., 20 Ohio St. 362; Dow v. Norris, 4 N. H. 16; 
Clark vy. Clark, 10 N. H. 580; Greenlaw v. Green- 
law, 12 N. H. 200. The authorities cited are cpn- 
clusive against the contention that the legislation 
under review is retroactive.] bid. 





. Taxation of Corporate Stock—Shares ef 
Western Union Tel. Co.—Certificates of stock of 
the Western Union Telegraph Company held by a 
party in Ohio are taxable in that State. Mr. Jus- 
tice Woods says: “The law taxes the shares of the 
plaintiff in error unless they are ‘‘expressly ex- 
empted.” The burden is on him to show an ex- 
press exemption. There is no exemption unless 
the payment by the Western Union Telegraph 
Company of the tax imposed on its property situ- 
ated in the State, and which the findings of facts 
made by the circuit court show was but a small 
part of its whole property, relieves from taxation 
its shates held by a resident of the State. It may 
be conceded that generally the capital or the capi- 
tal stock of a corporation is its property. Bank 
Tax Case,2 Wall. 200; National Bank v. Com., 9 
Wall. 353. But the shares held by the stockholders 
are distinct from the capital stock of the corpora- 
tion, and the taxation of both is not necessarily 
double taxation. Farrington v. Tennessee, 95 U. 
S. 679; Dewing v. Perdicaries, 96 U. 8. 198; Brad- 
ley v. Bauder, 36 Ohio St. 28. The claim, there- 
fore, of the plaintiff in error is to the exemption 
of a certain class of his property from taxation. 
But it has been repeatedly held by this court that 
an exemption from taxation must be expressed in 
clear and unmistakable terms and cannot be shown 
by doubtful or ambiguous language. Providence 
Bank v.Billings, 4 Pet. 514; Gilfillan v. Union Canal 
Co., 109 U. 8. 401; 8. c., 3 Sup. Ct. Rep. 304. The 
case, therefore, depends upon the construction of 
the statute. The Supreme Court of Ohio has de- 
cided that shares owned by a resident of Ohio ina 
foreign corporation, none of whose capital was 
taxed in Ohio, but all of it in the State where the 
corporation had its home, was taxable in Ohio. 
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Bradley v. Bauder, 36 Ohio St. 28. The contro- 
versy on this part of the case is, therefore, reduced 
to the question whether the legislature has clearly 
and unmistakably expressed the purpose in the act 
under consideration to exempt from taxation 
shares in a foreign corporation owned by residents 
of Ohio, when but a small part of the property of 
the company was subject to taxationin Ohio. The 
exemption from taxation of investments in stocks, 
provided by the statute, applies only to shares of 
those corporations which are required to return 
their capital and property for taxation in the State. 
Jones v. Dayis, 35 Ohio St. 474. This clearly means 
those corporations which are required to return 
all, or substantially all, their capital and property. 
There is no rule of interpretation by which the 
statute can be held to apply to corporations who 
list only a small part of their property for taxation 
in Ohio. If the legislature had intended to allow 
an exemption in such a case, it could and would 
have expressed that purpose by words not admit- 
ting of doubt. As the shares of the plaintiff in er- 
ror inthe Western Union Telegraph Company were 
not only not expressly, but not even by fair im- 
plication, exempted from taxation, we are of opin- 
ion that the tax complained of was authorized by 
law.”] Ibid. 








RECENT PUBLICATIONS. 


THe AMERICAN REPORTS, VOLUMES 48 AND 49.—The 
American Reports, containing all the Decisions of 
General Interest Decided in the Courts of Last Re- 
sort of the Several States, with Notes and Referen- 
ces. By Irving Browne. Vols. 48 and 49. Albany: 
John D. Parsons, Jr., 1885. 


These volumes, continuing a well-known series, form 
an exceedingly interesting collection of current Amer- 
ican case law. Mr. Browne’s head-notes are models 
of terseness and brevity. They are just what the head- 
notes of cases ought to be, and all they ought to be. 
They state the point or points decided and nothing 
else. We commend them to those reporters, who are 
in the habit of putting the whole reasoning of the 
opinion into their syllabi, espe cially to Mr. Freeman, 
the learned Illinois reporter, and to the editor of the 
Texas Law Review. Mr. Browne’s foot-notes are 
practical and valuable, but they do not seem to be as 
numerous as they formerly were. We take pleasure 
in noting that they are now printed in larger, more 
open and more readable type. We have had frequent 
oceasion to admire the judgment and discrimination 
with which Mr. Browne selects the cases which he re- 
publishes in this series. In fact, these are good look- 
ing, Wholesome books, and we know of no series of re- 
ports that will be more useful to the practitioner out- 
side of the reports of his own State and perhaps also 
those of the Supreme Court of the United States. 


AMERICAN DECISIONS, VOLUME 62.—The American 
Decixions, containing the Cases of General Value and 
Authority Decided in the Courts of the Several 
States, from the Earliest Issue of the State Reports 
to the Year 1869. Compiled and Annotated by A.C. 
Freeman. Vol. LXII. San Francisco: <A. L. Ban- 
croft & Co. 1885. 


This volume contains extensive and valuable notes 
on the subjects of ‘“‘Accounts Stated,” ‘*Cireumstan- 
tial Evidence,” “State Statutes Providing for the Col- 
lection of Claims against Vessels,” ‘‘Exemplary Dam- 
ages in Actions for Negligence,” ‘‘Warranties in the 





Sale of Chattels,” “Inn-keepers and their Guests,” 
“Presumption of Negligence in Cases of Injuries to 
Passengers,” ‘*Disaflirmance of Contracts of Infants ;” 
and many other shorter notes, practical in value und 
bristling with citations of authorities. In fact, almost 
every case is annotated. 








JETSAM AND FLOTSAM. 


MEMORIAL Bust OF CHARLES O’CONOR.—A memo- 
rial bust of this distinguished lawyer was recently pre- 
sented to the «general term of the Supreme Court of 
New Yorkin New York City. The New York Trib- 
une says that in the reception of the bust ‘tan appro- 
priate honor was done to the memory of a man whose 
place among jurists is as unique as it is lofty.” 


THE First TiME.—It came to me in the form of an 
assignment. It always comes like a surprise party 
when the house is in confusion. <A rich friend sent me 
the case, and that made it all the more embarrassing. 
To do it well might make business; but how could it 
be done well under such excitement? Pens, ink and 
paper were all right, for order belonged to my nature, 
but the knack, the experience, was lacking. It took a full 
half day to draw it, and it was written a little trembly 
in places; but it suited, passed the title, and both par- 
ties were satisfied. Only one person was not pleased 
with it—the boy lawyer. To draw it now is wortha 
quarter hundred; to make it then, in triplicate, brought 
two dollars. The brain strain was an eye-opener. 
The blank case soon filled up. The forms were made 
out often, until they were not difficult to handle. A 
senator could have called a month later, and confused 
me less than the assignment. It was a lesson that boy 
lawyers should remember. Your first case will come 
in confusion. You had better be ready for it. It may 
turn the tide of your practice. J. W. DONOVAN. 


Too Great A Task.—The following actually oc- 
curred in court afew days ago: After a long wrangle 
between judge and counsel—Judge: ‘*Well, Mr. —, 
if you do not know how to conduct yourself as a gen- 
tleman I can’t teach you.” Counsel: “That is so, my 
Lord.”—Luw Times (London). 


CoLUMBIA LAW SCHOOL COMMENCEMENT.— The 
Law School Commencement, which took place last 
Wednesday evening at the Academy of Music, was in 
every respect a brilliant success, and the committee are 
to be congratulated on the manner in which it was con- 
ducted. One hundred and thirty-one men received di- 
plomas and listened to addresses by Prof Dwight and 
the Hon. Algernon 8. Sullivan—Prof. Dwight sending 
them out to their labors with plenty of good advice, 
and Mr. Sullivan welcoming them to the legal profes- 
sion. Flowers were abundant, and the music excel- 
lent, and if the class of 188 are not successful, it will 
not be because its members did not receive a brilliant 
“send off.” The prize essay, which we publish this 
week, precludes an extended notice of the proceedings. 
—Columbia Jurist. 


SERVILITY.—We are sorry to find in our esteemed 
contemporary, the Irish Law Times, an ordinary news 
item couched in such terms of servility as the follow- 
ing: “His Royal Highness the Prince of Wales has 
been unanimously elected a Bencher of the Honorable 
siety of King’s Inns, and has been graciously 
sed to accept the election, and to express his grat- 
ification thereat.”’ 
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